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To Confideration. 

Private debate concerning the right 
of anEnglifhRing to Arbitrary rule 
over Englifh Subjects as Succellor to 
the Norman Conquerour, (fo called) 
firft occafioned this Difcourfe. Here- 
in { have neceflarily fall'n upon the 
Antiquity and Uniformity of the Government of this 
Nation : It being cleared may alfo ferve as an Idea 
for- them toconlider, who do mind the reftitution of 
this Chattered frame of policy. For as in all other 
cures, fo in that of a diftempered Government, the 
original conftitution of thebodyisnot lightly to be 
regarded 5 and the contemplation of the proportion 
of the manner of the Nation in a fmall model brings 
no lefs furtherance to the right apprehenfion of the 
true Nature thereof ( befides the delight J then the 
perufingof a Map doth to the Traveller aftex a long 
and tedious travel. 

I propound not this Difcourfe as a pattern drawn 
up to the life of the thing, nor the thing it (elf as a 
Mafter- piece tor future Ages $ for well I do know,that 
Common- wealds in their minority do want not only 
perfection of ftrength and beauty, but alfo of parts 
and proportion 5 especially feeing that their full age 
attaineth no further growth then to a mixture of di- 
vers forms in one. Ambition hath done much by 
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difcourfe and action to bring forth Monarchy out of 
the Womb of notion, but yet like that of thePhilo- 
fopher's (lone the iflue is but wind, and the end mife- 
ry to the undertakers : and therefore more than pro- 
bable it is, that the utmoft perfection of this nether 
worlds beft Government confifts in the upholding of 
a due proportion of feverai intcrefts compounded 
into one temperature. 

He that knoweth the fecrets of all Men's hearts, 
doth know that my aim in thb Difcourfe is neither at 
Scepter or Crofter, nor after popular dotage, but that 
Juftice and Truth may moderate in all. This is a 
Vefiel I confefc ill and weakly built, yet doth it ad- 
venture into the vaft Ocean of your cenfures, Gen- 
tlemen, who are Antiquaries, Lawyers, and Hiftori- 
ans, any one of whom might have fleered in this 
courfe much better than my (elf. Had my own cre- 
dit been the fraight, I muft have expected nothing lefs 
then wrack and lofs of all * but the main propofe of 
this Voyage, being for difcovery of the true nature 
of this Government to common view 5 I fhall ever 
account your juft cenfures, and contradictions (efpe- 
cially publiQied with their grounds) to be my mod 
happy return, and as a Crown to this work. And 
that my labour hath its full reward, if others taking 
advantage by mine imperfections (hall beautifie En- 
gland with a more perfect and lively Character. 
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PROLOGUE 






He policy of Englijb Government 
fo far as is praife worthy, is all 
one with Divine Providences 
wrapped up in a vail of Kings, 
and wife men^andthns implicitely 
hath been delivered to the Worldby Hijiorians^ 
who for the moji part do read Men , and wear 
their Pens indetypheringtheir perfons and con*' 
ditions : font* of whom , having met with in* 
gefiioHS Writers f wvive themf >lves> poffibly 
more famous after death than before : Others 
after a miferable Life wafled y areyetmore mife- 
rable in being little better than Tables to fet forth 
the Painters 1 .workman flhip, and to let the World 
hpoWyth at their Htftjorians are more witty than 
tbewf elves yf whom they wrote were either wife 
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or good. And thus Htftory that fbould be a 
witncfs of Truth and time, becomes little better 
than a parable, or rather than a nonjence in a 
fair Char after, whofe beji commendation is that 
its well written. 

Doubt lefs, Hitfories of Perfons, or Lives of 
Men, have their excellency in fruit, for imita- 
tion and continuance of Fame, as a reward of 
vertue : yet will not the concervation of thefe 
together declare the nature of a Common-Weal 
better-, than the beauty of a body difmembred is 
revived by thrujiing togeth^'r the members, 
which cannot be without deformity. Nor will 
it be denyed but many wife and good Kings and 
Queens of this Realm may juftly challenge the 
honour of faffing many excellent Laws, (albeit 
its the frofer wor\ of the refrefentative body 
to form them) yet to no one,nor all of them, can 
we attribute the honour of that Wifdom and 
Goodnefs that confiituted this bleffed Frame of 
Government 5 for feldom is it feen that one 
Prince buildeth ufon the foundation of his Pre- 
deceffonr, or furfueth his ends or aims ; becaufe 
as feveral Men they have feveral judgements 
and defires, and are fubjeSt to a Royal kind of 

felf. 
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f elf -love , that inciteth them either to exceed 
former precedent s^or atleafi to differ from them, 
that they may not feem to rule by Copy, as inef- 
ficient of them j "elves ', which is a hjnd of dif . 
pgragement to fucbas are above. Add here- 
unto >, that its not to be conceited that the wifefh 
of our Anceftors faw the Idea of this Govern- 
ment ', nor was it any where in precedent but in 
him that determined the fame from Eternity : 
for as no Nation can Jhew more variety and in* 
conftancy in tb+ Government of Princes than 
this, effeciallyfor three hundred years next en- 
fning the Normans : fo reafon cannot move i- 
magination that thefe wheels,by divers, if not 
contrary motions, could ever confpire into this 
temperature of policy, were there not fowe pri- 
mum mobile that hath ever kgpt one conftant 
motion in all. 

My aim therefore Jhallbe to lay a fide the 
confederation of Man as much as may be, and to 
extra&a fnmmary view of the cardinal pajfts 
of the Government of this Kingdom, and to 
glance at various Afpe&s of the ancient upon 
the modem, that (0 thefe divers Princes, and 
wife Councils in their different c our fe may ap- 
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pear to be no other than the inftruments of him 
that is bnt one^ and of one tnind,whofe goings 
forth have been in a continual courfe of Wif 
dom and goodnefs for our f elves in thcfe latter 
days : and herein I am encouraged becaufe I 
am not in danger of temptation to flattery or 
fpleen, nor pinched with penury of grounds of 
obfervation ; having to do with a Nationjhen 
which a clearer mirour of Cod's gracious Go- 
vernment is not to be found amongfl all the Ha- 
Hons and Peoples under Heaven. 
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CHAP, r. 

Of the Britons, and their Government. 
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His is Bri/tf/w, or gather that part thereof in c after . , u; , 
ages calleci &wfa»y and England^ from the peo- 
ples namei tranfplanted thither. The Britons 
(to lay afide all conceipts of Fame) I take to 
beaniflue of the neighbouring Nations from 
the German and Belgick mores > induced 
hereto partly by thfc vicinity' of the names of the Peoples,Cities, , ... 
or To wns, and places, but more of their manners and cuftomes> ^ xlcom * 1 * 5 * 
both in Religion and civil Government. Barbarians they Were, 
and fo efteemcd by the 'Romans that were but refined Barbarians Tach. Ant!, 
themfelves > jmd yet they worfhipped an Invifib)eJnrinite,Om- »4 . 

SfeS^ Sac J rifice n s : , but the u 8tea p • °u f thei u r reve - Si 

rence tell Ihort , and refted upon their Prieils, whom they ac- Tacic. 
counted the onely Secretaries that God had on earth, feared 
their interdict worfe than death it felf, and fin thefe times of 
uttermoft daikaels; held them forth to neighbouring Nation^ 
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to inftrud them into an higher excellency than that of brutifh 
men* -> f* ■ 

In their civil Government they allowed preeminence of their 
Magiftrates rather than Supremacy, and had many chiefesin a 
little room > the Romans called them little, Kings, for the grea- 
ter renown of their Empire: but others ofcroorefobrie'ty account 
Cxf.coin.lib. 5. them no better then Lords. Of liberties riot much exceeding 
thofe of a City > and thefe (though in time ofpeace independant 
upon each other, yea perpetual Enemies,yet) in time offorrainc 
war, jqyned together to chute oneiiead to command them all, 
Lib. tf. accof$$g totheeuftome of tfifppfniiHs^ as:C*j^tiotetIy But 
that which yet clea'reth the .matter > is, tjie teftimoriy of Z>«#in 
the life of Sever as the Emperotff,;!* ho- <XJJre$y S^ijthat in 
Britain , the people held the helm of Government in their own 
power, fo as thefe were not Ran&r TOr^hefrgovernment Mo- 
narchical , and j&et might "be regular enough , confidering the 
zudefteft tkat in thofe daies overfpread the World. True it h 
that by a holy man this Nation; was jg latter times of Barbarifme 
Micron. called Tyrannorum gens* the word beirtg taken mhhrifenju, or 
from a common repute of exceflive cruelty, or oppreffion by fu- 
periours. As touching their cruelty,! find no footfceps in ftory ; 
fomewhat refle&eth upon tr^eir Sacrifices,as if they offered mans 
Caf. Mr. 5. flefh \ but that was common td <he <?^/ 5 who bori^ved their 
Religion from Britain * and it might be founded ;^^f ^rpbfa 
an errour in judgment, than favageriefs of nature. '•" Much lefs 
caufe doth appear of any cry of oppreffion upon inferiours, but 
rather againrt thatvas the multitude of Kings or Lords domanN 
feftly witneft, who being obferved in the time of- Julius Ctfar 
continued in tiberius his time and afterwardSjUntil in the reign 
of Claudius 'tis faid that Carafiacus ruled over many Nations : 
for its a certain maxime, that though fjreat Nations may be up- . 
bolden by power,fmallTerritories rnuKoe maintained bjr juftice> . 
without which> the door will be foon fet open to the next paP 
fenger that comes, efpecially where the people are bent td'wafr, 
as thefe wer e, and therein had attained fuch exquifite perfection . 
ofskill in Chariot fcrvice, as mutt needs convince us of their 
itiuch experience againrt themfelves,in regard that; wither peo- 
ple it was force, known S no, ttot yet to C<^rlnWerf,that had 
* f ^ keen, 
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been prated m the wars of all Nations, And this is .all that 
I can produce out of ftory, touching the government of Britain^ 
before the entry of that light that lightneth every one that com- 
eth into the world. 
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CHAP. I L 

Concerning the conversion of the Britons unto the FaitL 

T was long before; the. Son of Qpd was inwombed, 8c whiles 
as yet Providence itemed to .clofe onely with the Jewifh 
Nation^ and to hover ever ic^as a choice picked place from 
all the earth, that with a gracious eye furveying the forfaken 
condition of other Nations, it glanced upon this Ifland ; both 
thoughts and words reflected on Iilcs, Tiles of the Gentiles, Ifles If*. 4a. * 
afar off, as if 4mongft them the Lord of all the earth had found * 
out one place that mould be to him as the Gemme of the ring \' 
of this Terreftrial Globe ; and if the waies of future providence 
may be looked upon .as a glofc of thofe Prophefies : wemuft 
confeis that this Ifland was conceived in the womb thereof, 
long before it was manifefted to the world. 

To recover the forgotten waies of paft providence, is no lefs 
.dinicult,than to iearch out the hidden bowels of future promifes, 
and therefore I (hall not bufie my felf to find out the particular 
inftruraents that brought Gods prefence into this dark corner » 
but only glance at the time and manner, that it may appear we 
were not forgotten, nor yet loft, or leaft in mind, at that 
time of the dBpenlation of this grace unto ajl men* I dare 
not inftance as Cildm > the certain time of fix years *, yet I 
may fay, that no (boner was tie Scepter departed from Judab^ 
but with a fwir$_pace, both it and the Law-giver came hither 

; through other Countries, but flicking with 
s Ifland (then a People rather then a Com- 
! we were the only white that then was in Gods 
r _jjblc in the higheft degree that the work was 
done within* the firi^Century, and very nigh about the Apq- 
ttolick times > for f% in thefecond Century , was a 
. :c C 2 Church 
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Church of Fame, and known to the Fathers that dwelt atarorT, 
even to 'iettulli&n and Or igen, and in (hort time had outreach- 
ed the Roman confines in that Ifland (which had coft them a- 
Terra!, adr. bove two hundred years Travaile) and was grown to the ftate 
Judxos. qf tne ^ft chfiitian Kingdom that ever was: unto which, 
if we (hall allow 1 time for the gathering and growth thereof 
unto this royal pitch, proportionable to the half of that 
which afterward was fpent in the like work, upon the Saxon 
and Danifh Kings, we mult in feafon conclude that the work 
was firft ordered by Apoftolical direction , or fome of their 
Emiflaries. Cufioms alfo do not obfcurely declare ages. For 
before that Pw/, Btfhop of Rome , began to fpeak in the big lan- 
guage of Decrees, it was indifferent to keep Eafter either upon 
the day obfei ved by the Roman Ghurch,or on the day according 
PLufoi.de vu to the Jews cuftom, and although the Roman Church be- 
Elcuthe. ' S an within fifty years after the death of John the Evange- 
lic, toftickle toimpofe their cuftome upon other Churches » 
yet the Church of Britain conformed not to that courfe by the 
Bed*. I. ft fp ace 0 f fi ve hundred years after that time \ which refle&eth 
ca P« *5- probability, that the Church was there fetlcd in times of in- 
dirTerency, not by Roman order, but by fome other purpofed 
meflengcr. 

The manner yet is more remarkable, for that not only Prin- 
cipalities and Powers, and Spiritual- wickedneiTes in high places 
(which are but ftumbling-blocb sj but alfo natural wifdom of 
the Druides,who were maftersofthe confeiences of the Briton^ 
and their high conceipt of their excellency above the ordinary 
ftrain of men, and unto which the Crofs of Chrift is meer 
fooli(hnefs> and above all, the deep obi igement of the people 
untothefe their Rabbies in a devotion beyond the reach of o- 
ther Nations * all thefe, I fay, flood in the way, and rendred 
the people more uncapable of any new light. But when the 
time fore-fet is fully come, all mountains are laid low, and dou- 
ble-folded doores fly opens and this Conquer our of all Nati- 
ons attempts Britain not in the rear , nor by undermining, but 
afTailes them in their full ftrength, prefents in a clear Sun-Dune 
that one true Sacrifice of God man* at the appearing whereof, 
their madows of many Sacrifices of mans flefhJie away. And 

, • thus 
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thus v thofe Druides that formerly had dominion of the Britons 

faith, become now to be helpers of their joy, and are become the OrigcnJiom^. 

leaders of the blind people in a better way, and unto abetter Ezck * 

hope >- and held forth that light which through Gods mercy 

hath continued in this Illand ever fince, through many ftorras 

and. dark mifts of time, until the prefcnt Noon-day. 



CHAP. III. 

Of the entry oft he Romaris into Britain, and the date 
thereof during their continuance. 

THis converilon of the Druides was but the firft ftep to that 
which followed > for the Decree was more full of grace p£ l# * 
than to make this Iile to be only as an Inn for him to whom ? 
it was formerly given for a poiTeitiom The Romans are called in 
to the work, under whofe Iron yoke, God had fubdued all Na- 
tions, thereby more fpeedily to bring to pafs his own conqueft, 
both of that one head, and all its members. The fir ft Cdfar 
had entred Britain before the Incarnation, and having feen and 
faluted it, and played his prize, returned with the fame only of -r/ ac ; u 
conqueft of fome few Lordftiips neighbouring to the Belgick 
Chore > and fo it continued correfpondent ro the Romans, or 
rather forgotten of them till the time of Claudius the Empe- 
rouri who being at leifure to bethink him of the Britons tri- V j c<Agr ; c . 
bute, or rather afpiring to honour by a way formerly untroden 
by his Anceftors, rirft fctled Colonies in Britain , and'brought 
it into the form, of a Province, and ingaged his fuccelfors in a 
continual war to perfect that work> which outwearied their 
ftrengthat laft,,and made themforegoe the prey, .as too heavy 
for the Eagle to trufs and carry away. 

It oft befals, that things of deformed {hape are neverthelels 
of excellent fpirit* and fcrve the turn beft of all : and it is no 
lcfs remarkable, that this tide of Roman invadon, however it 
reprefented to the world little other than' a tumour of vain- 
glory in the Romans^ that muft needs be fatal to the Britons 

liberty f 
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liberty and welfare : yet by over-ruling providence it conduced 
fo much to the Britons future glory, as it muft be acknowledged 
one of the chief mafter-pieces of fupernatural moderatorftiip 
that ever this poor Ifland met with. Firft, it taught them to 
bear the yoke, to fioop, and become tradable j for ftubborn 
fpirits muft firft (loop under power* before they will ftoop to in- 
ftrudtion j but this only in the way , for tra&ablenels, if good 
enfue not, is of it felf but a difpofition for evil. Secondly, it 
brought into Britain the knowledge t>f Arts and civility* and 
Tacit, vie. queftionlefs it was a wife policy of Agricola^ to go that way to 
Agric. work "» for its an ealic and Royal work to govern wife men, but 

to govern fools or mad- men, is a continual flaveryi and thus 
Religion already fetled in Britain , became honoured with a 
train of Attendants and Handmaids. Thirdly, they reduced 
the number of little Lordthips nigher to the more honourable 
eftate of Monarchy : for the Romans , by dear experience, rind- 
ing no inability or aiturance in what they had gotten, fo long as 
fo many petty Kings] had the rule > they wifely brought the 
whole into one Province (becaufe it is much eafier to govern 
many fubordinate each to other, then co-ordinate one with ano- 
ther j over which they allowed one chief, to rule the people ac- 
cording to their own Laws, faving their fervice to the Romans 
and their Lieutenants, until they were neceilitated to yield up 
all to the next occupant : This ferved the Britifh Church with a 
double intereft. The firft, Religion fpreads fooner under one 
- uniform government, than under variety j and under Monar- 
chy, rightly ordered, rather than any other government what- 
foever •> albeit that other governments may afford it fafter foot- 
ing when it is entred. Secondly, Rome was a renowned Church 
throughout the world for gifts and graces v and it is obvious to 
conceive that it was fpecially purpofed by divine providence to 
make that place a Fountain,- that from thence the knowledg of 
Chrift might convey it felf joyfully with the influence of Impe- 
rial power, as the fpirits with the blood, into all Nations of that 
; . vaftbody. 

Above one hundred years were fpent in this Provincial way 
of government of Britain , under the koman Lieutenants j , 
during all which time, Religion fpread under ground, whiles 
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he Roman power in a continual war fprang upward : Nor is it 
Grange that Religion mould thrive in war i the French wars 
n Edward the Thirds time brought much of this happinefs to 
England from the Waldenfes > and Germany had noleisbene- 
it by the wars of Charier the Fifth with the Italians ^Frencb^nd 
'mif and thus the Remans levened with the Gofpel, by ex- 
hanging men withBritain , and other mutual correfponden- 
ies infinuate & that leven by degrees, which in the concluGon 
retailed over all. 
For the Roman Lieutenans having gotten fure footing in 
ritaln % (leered their courfe with a different hand > generally 
ley were of the Roman (lamp, feeking to kill Chrtil in the 
IradJe; and by that means Religion met with many bitter 
orms of bitter perfecution> and (b was compelled to bear a low . 
il > but (bme being more debonaire, and of wifer obfervation,. 
>on found, that the way of juftice and gentlenefs had more 
orce in Britaine than Arms, and fo endeavoured to maintain 
lat by moderation.which they had gotten by labour and blood 
is itiseverfeen that where conqueft is in the van, gentleneft 
Itows in the rear, becaufe no Bow can (land long bent , buj 
length muft give in and grow weakO And thus by conni- 
nce, the Britons got a little more fcope, and Religion more 
icouragement, till it became acquainted with the Roman De- 
ities, began to treat with the Emperours themfelves, and un- 
* the wi(e government of Ameliusy the Empcrour mounting 
to the Britim Throne , Growned Luckm tirft of all Kings 
ith the Royal Title of a Chriftian*. 

He now not {b much a VafTal as a Friend, and Ally to the Ro- 
*nS) and perceiving the Empire to be part noon, and their 
eutenants to comply with the Chriftians, began to provide 
r future Generations, and according to the two grand defects 
Religion and Juftice, applied himfelf for the eftabltfhrrent of , 
>th. '*+r$tjLijz-.> , >, v 

Region in Britain hath hitherto been for the molt part 
lintained by immediate influence from Heaven. . No Schools, 
Learning, either maintained or defired y the want whereof, 
>ether with the perfecutions ftirred up by the Emperours, 
jecially $mitimt t brought the£huxch tofolow an ebb, that : 

the . 
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the Sacraments ceafed? for Hiftories tell us that Luciusjtnt to 

Kowe for relief > and that theBifnop of that place (whether 
"Evarijlus or Eleiitheriiu) fent over Learned men to Preach and 
Baptize both King and People > and in this, Rome might proba- 
M Wcflm. bly gain fome Honour, although poilibly the King intended it 
an. x8i . " not, or much kfs to acknowledg any Authority or Power in 
that Church, over that of Britain. This act of Lucius Co advan- 
ced him in the opinion of Writers, that they know not when 
they have fa id enough; Some will have him to betheinftru- 
mcnt of the rirft entry of Religion into this Ifle: others, that he 
fetled a form of Church-government under the three Arch- 
bifhops oiLondoHyCor^ and Caerlion uponZ//j^,and 28 Bifhop- 
ricksi the firit of which is cried down by manydemonftrative 
in fiances, nor can it confift with the fecond, nor that with it, or 
with the truth of other itories. For it neither can be made out 
that Lucius had that large circuit within his Dominion » nor 
that the title of Archbifhop was in his daics known \ and 'tis 
very improbable that the Britifh Church was Co numerous, or 
that Religion in his time was over-fpread the whole Ifland : nor 
is there any mention in any Author of any Monuments of thefc 
Archbifhops, or Bifhops of Britain , for the fpace of 200. years 
after this Kings reign, and yet no continual raging perfecution 
(that we read of ) that fhould enforce them to obfeure their 
profefTion, or hide their heads : or if fuch times had been> it 
would have been expected that Bifhops in thofe daies mould 
be in Britain ( as well as in other places) molt famous for gifts 
and graces,, and pafs in the forefront of perfecution. But we 
find no fuch thing i no not in the rages oCVioclefian, which 
made the Britifh Church famous for Martyrs : Writers fpeak 
of Alban^Ampbibalu*^ Aron, Julius^ and a multitude of Lay- 
people, but do not mention one Bifhop,nor Presbyter,nor other 
M. Wcflm* Clergy-man, but quendam Clericum^ a man it feems of no note, 
an. 30$. and of unknown name.In Charity therefore the Englifh Church 
in thofe daies muft be of mean repute for outward pomp i and 
not lifted up to that height of Archbifhops, when as Rome it felf 
was content with a Bifhop. 

Somewhat more probable it is, that is noted by Writers con- 
cerning LucLk his endeavour to fettle the Common- wealth, 

and 
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and good Laws for government, and to that end did write a 
Letter to Eleutberiusfiifoop of Rome for a model of the Roman 
Lawsi probably being induced thereunto by the fplendor of 
the ftate of the Roman Church- and Common-weal i the only 
favourite of fame in thofe times through the Northern parts of 
the World. Things afar offl conkfs arc dim, and its meet that 
Antiquaries mould have the honour due to great after-light. 
And therefore T might think (as fome of them have done) that 
the Epilile of Eleutberius to King Lucius is fpurious , if I could 
imagine to what end any man (hould hazard his wits upon fuch 
a fiction i or if the incongruities charged againlr it were incu- 
rable but being allowed to be tirit written in Latine, and then 
rranflated into Britifli for the peoples fatisfa&ion i and in that 
Language f the original being loft) traduced to pollerity i and 
hen by fome Latine Writer in after ages, returned into Latinc, 
ind fo derived to thefe times (all which very probably hath 
jeeri) fuch occafionsof exceptions might well arifc by milhkc 
)f tranflaters and tranferibers in ignorant times, and the fub- 
rance neverthelcfs remain entire and true. Conlidering there- 
ore that the matter of that EpiUle favoureth of the purer times cic A . # c 
>f the Church, and fo contrary to the dregs oiRomnlM, \ mean, 
he policy, practice, and language of the Roman Clergy, in the(c 
uter-ages* wherein this forgery (if fo it be) was made-i I mull 
How it to pafs for currant for the fubftance, not juftifying the » 
rllabical writing thereof. 

To others it feemeth needlefs and vain, that Lucius mould 
'nd for a model to £/f utherius, when as the Roman Deputies 
nd Legions at home might have fatistied the Kings delire in 
]at particular ,or their own experience might have taught them 
rounds fufficient, after two hundred years converfe with the 
omans^ that they mould have little needed a model for that 
hich they faw continually before their view, or might have 
iderftood by inquiry of their own acquaintance. But what 
mid be expected of rough Souldiers, concerning form of 
)vernmem ot a Common-weal ? or if fome exceeded the 
dinary ftrain in policy, yet they were too wife to commu- 
cate fuch Pearls to conquered Nations, that ought to look no 
gfrer than the will of the Conquerour, and fubllft in no better 
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trondition th3n may be controlled by the Supream imperial 
Law of the Lord Var amount : or if in this they had correfpond- 
ed to the dclires of the Britain, yet being for the molt part ig- 
fiorant of the main, they could never have fatisfied the expe&a~ 
tionsof aChriftian King, who defiresfuch a Law as may be- 
friend Religion, and wherein no man was more like to give di- 
rection than Ulemberim | who feeing a kind of enmity be- 
tween the Roman Laws, and Chrifts Kingdom, fends to the 
King a fair refufal of his requelt upon this ground* that leges 
Romano* & C£far'u jemper reprobare ptfiumus i he faw that they 
were not well grounded* he therefore refers the King to the fa- 
crcd Scripture, that is truth it felf. Laws that come nigheft to 
it are moil conftant, and make the Government more eaiie for 
the Magillratc, quiet for the people, and delightful toalh be- 
caufe mens minds are fetled in expectation of future events in 
Government, according to the prefent rule i and changes in 
courfe of Government, are looked at as uncouth motions of the 
Celeitial bodies, portending judgements or duTolution. This 
was the way of humane wiftlom i but God had an eye on all 
this, beyond all reach of pre-conceipt of man,which was to make 
England happy in the enjoying of a better Law and Govern- 
ment than Rome, how glorious foever then it was » and to de- 
liver that Illand from the common danger of the world > for 
had we once come under the Law of the rtrft Beaft, as we were 
under his power > we had been in danger of being born Slaves 
under the Law of the fecond Bcalt, as other Nations were,who 
cannot fluke it off to this day. 

But Lncius lived not toeffe& this work i it was much de- 
layed by the evil of the times \ nothing was more changeable, 
then the Empire grew h the Emperours, many of them foviti- 
ous, as they were a burden to man-kind i nor could they endure 
any Deputy or Lieutenant that were of better fame than them- - 
felves had. Some of them minded the affaires of the Eaft> o- 
thcrs of the Norm i none of them were ad omnia: And the 
Lieutenants in Britain , either too good for their Emperour, 
and fo were foon removed » or too bad for the people of the 
Land, and never fufTercd to reft free from tumults and infur- - 
*c6Uons *. neither Lhcim could .pievail, nor any ofhisfuccef- 
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fors. But pitting through continual crofs flouds of perfecti- 
ons, under Maximinm, Vioclefian, and Maximinianus and ma- 
ny civil broiles, till the times of CoHjiantine, at length k attain- 
ed the haven. • 

For Conftantine having overcome Maxentius , and gotten 
thereby into the higheft Orb of Government in the Empire > 
reflected fuch an amiable afpect upon the Churches » efpecially 
n Britain , as if he had intended to pay to them all that God 
iad lent him. A wife Prince he was oneftionlefs i yet towards 
:he Church (hewed more affection? endeavouring to reduce 
he Government in every place unto the Roman Prototype, and 
herein added much honour to that See, efpecially to Pope Syl- 
>ejiery whole Scholar he had been. This may feem a fufficient 
nducement to perfwade, thathe was the firft Patron of Englifh 
'rejacy, feeing we find it in no approved teftimony before that 
ime i nor was it long after, when as the prefence of the Brit- 
ilh Bifhops are found at the Synod by him called at Aries, viz. rn p . 
he BUTiops (not ArchbimopsJ of London and T^, and the^ # nc,ULrr ' 
Sifhop ofMalJune i and thofe in no great pomp, if the relation 
»e true, that by reafon of their poverty they were not able to 
ndergoe the charge of their journey and attendance, foasic 
*ems they had but new fet up, and had not yet found out the 
ight way of trade that the Bilhops had attained. And thus 
Sod ordered rirft the fetling of a Government of the Church 
1 Britain, and its Liberties, before the Secular part enjoyed a- 
f : therein working with this Nation, as with a man, making 
im to be bonus homo before he can be bonus cms* 

The ChuTch of Britain thus fet together, is wound up for 
lotion v they foon learned the ufe of Synods* from that Synod 
tArles^ if they had it not before \ and took as" much power 
) themfclvesin their Synods, as in other Countries were uied, 
id fomewhat more to boot. For they had the hap to continue 
1 Britain in free courfe , a full century of years before the 
vil MagiOrate had any other power, but what was wrapped 
p under the allowance of their Roman Matters, who like 
atiio^ looked upon the Church-affaires as out of -their Sphear, 
id therefore cared for none of thofe things > -or if the leal of 
ly See far prevailed^ was much in favour of the Bi(hops,upon 
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whom the Emperours began to dote as Oracles \ and this raifed 
the price of the Clergy, and taught them thewaytotifh for 
themfelvcs : No wonder it is therefore if Synods in Britain, or ' 
rather the Clergy in the Synods (which probably were then 
rhc reprcfentative body of the Nation) fwayed all that was free 
from the Roman Magiftracy, and in fome things out-reached 
their limits > efpecially during the interim wherein the Ko- 
mafif held the arms of civil Magiftracy bound , and let the 
Clergy have their fcope, that foon began to be ambient,and con- 
ceipt a new Idea of deportment, like that of the fecond beaft in 
its infancy : Nor did the Britons efpy their danger herein, for 
they had been ufed to idolize their Druides i and it was no 
more but faces about, to do as much for their Bimops. Of this 
- power of Synods I (hall propound but three prelidents, and fo 
draw to a conclufion of what I think meet to note concerning 
the Britiih affairs. I fuppofe it will not be doubted, but that 
publique confultations concerning the publique government of 
any place or Nation, ought not to be called ljut by the Su- 
pream power, and that fuch confultations are to be directed 
by that Supream power. The Briton/ had. a King, and yet 
M vv «fl"j- without his confent they call a Synod againft the Pelagian He- 

ib.Vcapaa% r< ^ e > anc * c ' lu ^ ca Moderator from beyond the Sea, and by that 
Synod not only overwhelmed the Hcrelie, but excommuni- 
cated their King. This was a National Synod, and might well 
lbnd with the rule of State,which then had featcd the Supream 
power in the people, as I formerly noted out of Dion. But it 
could be no warrant for -that which followed, viz, that a 
Country Synod mould excommunicate a King, as it befell in. 
•» Brir< the cafes of Mark and Morcant. Or that fuch a Synod mould 
.49,**,58i. intermeddle in matters oimeum and timm, as in the cafe of 
Laum&ck^ who having invaded the patrimony of the Church, 
onc l. Brir. the Bilhop of Landaff, .in a Synod of his Clergy enjoy ned him 
penance ; and the like befel unto Brockyaile, who wascompcl- 
ltd by the Synod to make amends to Civiliackjtitihap ofLan- 
d*ff, for injury to him done : which 1 note not by way of im- 
putation for this exorbitancy (if (b it were) might correfpond 
with thefe times, wherein very probable it is, that juftice could 
not be had elfewhere i and* had the Clergy been as careful of 

Holinefs, 
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lolinefs, as in the former cafes they feem jealous for juftice, 
ritain mu(V have had the repute of a Nation of Priettsand 
loly men, rather than of Tyrants : whereas it was become a 
.lutofwickednefs, and a burden that God would endure no GiJdas. 
snger i which rendrcth their Synod lyable to exception, as be- 
lg fuch as were either lifted up, or drawn afide/and as the Lilt " 
3 theCloath, (heweth that the Nation flood in needof that in- 
ru&ion which with a ftrong hand God wrought into them by 
he fad Calamity which enfueth. 



CHAP, I V. 

Of the entry of the Saxons, and their manner of 

Government. 

TTC TAfted with time, and wounded by eternal doom, the 
\ V glory of the Weltern Empire going down apace, now 
jaweth nigh unto its everlafting night : and that vaft body 
not able longer to fubOft> but dying by degrees) abandons this. 
He of Britain its utmolV limit > an P ™ inlivened to fublift a- 
)ne miferably, or elfe to die. The choice was more difficult 
y how much the more England was much waited in the Ro- 
lan wars, the flower of their ftrength fpent in forraign fcrvice, 
le remainder but few, and thefe exceeding vicious , and which, 
-as worft of all,ingaged by the Romans in a war with thei Picls, 
gainftwhora the Romans the/rifelves found it too burden- 
>me for them to hold out, without the help of a wall ; and albeit 
lat the very name of ah old Servant of four hundred years 
zmtinuance, might have moved a Roman heart to commile- 
ition, yet their fpirits fail, and forfaken England mutf now go, 
uq the Wildernefs, and naked as they are, endure thebruntof 
ie cold florms of the Northern Pi&s, withouf any fhelter but 
ic hidden will of God then frowning upon them. In this- 
rendition, they .half defperate, feek for a cure in reafon worfe 
lan the difeafe. For it had been better for them to have, 
ooped to hard conditions with the rifts, coniidering they were. 

. all. 
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all but one people, and differing only by the breadth of a Waff, 
than to call in a new people whofe Qualities they were igno- 
rant of, and at the beft to make them their companions, who 
« might prove (as they afterwards did) both Lords and Matters 
over them. But there isnorcafon again ft God's will. Thc ! 
•Aman.1 \6. & r * t0HS needed prcfent help, they overhi'd by invaGons from 
the Fids (who foon efpied the Romans gone, andtheir own ad- 
vantage) fenc for aid where they were moft like to fpeed for 
the prcfent, and left the future to look to it felk Ireland was 
nigh, but we rind nothing concerning their intereft in fhippingv 
the French coafts were not their own ffien, being ya Withirrrhc 
Roman Line : and none were at liberty, but fuch as were never 
Zrffimus hill ^bducd by the Romans : Only the Saxons are in the thoughts 
lib. 3. of the Britons, almighty people not far olf, able to mate the Ro- 

mans in their cKiefcft pride, and though in a manner borderers 
upon the Roman world, yetunfubdued by them, ufed to the 
wars, mighty at Sea i and now given over by the Romans in a 
plain Held, were at leifure, and fo well knew the way to Britain, 
thatthe Romans intituled the coafts oiNorfolJ^ and Sufoll^thc 
^Amian. iib.23. Saxons Coafts, from the many vifits that the Saxons had alrea- 
*°* dy made into thofe parts, full fore againft the Rjomans wills. 

I hold it both necdlefs and fruitleG to enter into the Lifts 
concerning the original of the Saxons \ whether they were Na- 
tives from the Northern parts of Germany, or the reliques of the 
Macedonian Army under Alexander, But it feems their go- 
vernment 3bout the time of liber iw was in the general fo fuita- 
ble to the Grecians, as if not by the reliques of Alexanders Ar- 
Suffrid. Petrus mv ( w hich is generally agreed, emptied it felf into the North) 
hb. ^cap" u vct t>v the Neighbourhood of Greece uniothefe Nations, it can- 
not be imagined, but much of the Grecian wifdom was derived 
into thofe parts, long before the Romans glory was mounted up 
to the fulF pitch : and becaufe this wifdom could never be thus 
imported, but in veflels of mansflefh, rigged according to the 
Grecian guize , it may be well fuppofed that there is feme con- 
fanguinity between the Saxons and the Grecians, although the 
degrees be not known. The people were a free people,govern- 
ed by Laws, and thofe made not after the manner of the Gault 
Cx i. Com. (as Ctfar noteth ) by the great men, but by the people \ and 
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crcforc called a tree people, becaufe they arc a Law to them^ 
Ives » and this was a prjvjledg belonging to all the Germany 
'latim obfervethi in cates of moft publique confequence (de 
i)oribm omnes) like unto the manner both of the Athenians Hirtor, Germ, . 
d Lacedemonians in their Concio, For which caufe alfo I Plutarch. vi t . 
<e the Cauls tobeftrangers in blood unto the Britons, howe- ^°}° n " * L >" 
r nigh they were in habitation. That fome matters of action 
pecially concerning the publique fafctyj were by that general 
te concluded and ordered, teems probably by their manner 
meeting with their weapons. But fuch matters as were of 
; concernment, theCouncel of Lords determined de minori- A ^; nus SjX 
Principest faith the fame Author. Their Country they ?1 , . 
'ided into Counties or Circuits, all under the government of 
Ave Lords, like the Athenian territory under the Arcbontes x enop h on 
efe (with the other Princes) had the judicatory power of 
iributive juftice committed to them, together with one huri- Tacir 
d of tbe Commons out of each divifion. The Election of , 
Princes with their? CfiflnmiiTion, was concluded inter ;wj- 
i by the general Affetnbly > and they executed their Com- 
Tion in Circuits, like unto the Athenian Heliaftick or Sub- Emiu*.^ 
I Courti which was rural, and for the moft part kept in the 
n aire i in brief, their judicials were very fuitable to the A- 
nan; but their military more like the Lacedemoniaji , whom 
>vc all others in their manners, they moft refembled. In.thcir 
igion they were very devout, faving that they much rcfted 
he reverence they bare to their Prieils, whom they made the 
derator of their general A flembly, their Judge, Advocate, 
I Executioner in Martial Law i therein fubmitting to them 
into Gods inftrumenr. They worfhip an invilibleand an 
nite Diety : mans flefli is their Sacrifice of higheft account : 
I as often as they make inquiry by lots> they do it with that 
rnn reverence as may put all the Chriftian world to the . 
(h y precatus Veos, ccelxmqxe fufpkiens » and tins done by the 
eft of the Town (if it bein publique caufes,) or othcrwife, if 
yate, then by the Matter of the Family i fo as they had Fa- 
y-worftiip as well as publique. Thefe things I note, that it 
y appear how nigh' thefe invited guefts referable the old Re- * 
on of the Britons.^ and how probable it is, that this Ifland 
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Avcnr. Anal, hath from time to time been no othrr than as a Sewer to empty 
Bowr. i. 10. t j lc fuperfluity of the German Nations i and how the influence 
Tac" r "ii« ofthefe old principles doth work in the fundamental govern- 
* C ment of this Kingdom, to this prefent day. Thefe are the in- 

ttruments chofen by God, and called by the Britahs to be their 
deliverers from their Enemies > which they did indeed, yet 
not fwayed thereto by love of juitice or companion > for ("if 
Amiar. writers fay true) they were no better than high- way men both 
by Sea and Land, but by their love of fpoil and prey, and by 
the difpleafure of God againit a diffolutc people. They pro- 
fefs friendftip nevertheless in their hrft entrance > but efpying 
the weaknefs of the Britons, arid feeling the ftrength of the 
Pkfte, and finding the Land large and good, they foon pickt 
quarrels with their Hoaft, made peace with the Pidfs, and of 
faincd Friends, becoming unfained Foes to the Britons^ bar- 
tered a poor remnant of Chriftians, fome to the furtheft corners 
of the Kingdom, others into forrain Nations, like.fo many 
Seeds-men, to fow the precious Sec3 of Life in a favage foil. 
And thofe few that remained-behind, proHtingunderTnuchmi- 
fery, by their do&rine and good example yielded better blef- 
lings unto their new-come guefts than they either expected or 
delired. And thus the miferies of poor Britain became riches 
of mercy to the North and Eaftef n people i and the ruines bere^ 
the foundations of many famous Churches elie-where. Nor 
yet was mercy from the Britons utterly taken away, nor their 
blood drawn out to the laft drop -j or their name quite blotted 
out of the book of fame : for whereas two things make men mi- 
ferable, viz. the heavinefs of the burden without, and the failing 
of the heart within, and Gods ordinary way of redrefs of the 
former beginneth in takmg away the latter » thus dealt he with 
the Britons i for in danger, as want of lbrength breeds fear, and 
that ("by extremity) defpair, fo defpair oftentimes revives into 
a kind of rage that puts tlrength forth beyond reafon > 1 fay be- 
yond reafon, for caufe cannot be given thereof, other than Gods 
extraordinary difpenfation in a judiciary way, when he feeth the 
Wronger to wax infolent over the weaker. Thus the Britons 
fled from the Vifts fo long as they had any hope of relief from 
the Saxons \ but being become their Enemies , and purfuing 

them 



Digitized by Google 



SAXONS. 

i » 
r — 1 ■' 

■ 

them to the low-watermark, that in all reafon they muft either 
irink or bleed their laft '■> then their courage revived, and by 
iivers Vi&ories, by the fpace of 200. years, God flopped the 
laliy Conqucft of the Saxons : the refult whereof by truces, 
eagues, commerce, converfation, and marriages between thefe 
wo Nations, declared plainly that it was too late for the Sax- 
ns to get all, their bounds being predetermined by God, and 
hus declared to the world. In all which, God (taming the 
Witons pride by the Saxons power, and difcovering the Saxons 
arknefs by the Britons light) made himfelfLord over both 
copies in the conclufion. 
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f Auftins coming to the Saxons in England, his enter- 

tainmenty and work: 

)Uring thefe troublelbme times, came a third party that 
wrought more trouble to this Ifle than cither P/'<2 or . # 

Saxon , for it troubled all. This was the Canonical 
wer of the Roman Bilhop, now called the Univerfal Biftiop. 
r the Roman Empire having removed the Imperial refidence * 
Conftantinople, weakned the Weftern part of the Empire, 
1 expofed it not only to the forrain invafions of the Goths, 
ndaUy Hetults^ Lombards, and other ^otes of people, that 
)ut thefe times, by fecret inmndt were weary of their own 
ellings, but alfo to the riling power of the Biftiop of Kawf, Naucler.505. 
1 purpofely for his advancement » who by patience out- rode 
ttotms of forrain force, and took advantage of thofe pub- 
: calamitous times to infinuate deeper into the Confciences . 
liftrefled people, that knew no other confolation in a plun- 
d eftate, but from God and thcBimop , who wasrhechief 
account amongft them, the beauty of theBimop ofRome , 
s growing in the Weft, made him to out-reach not only his 
1 Dioceis and Province, but to mind a kind of Ecclelialtical 

E Empire 

« » 
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Kmpirej and a title according thereunto > which at length he 
attained from an Emperor fitted for his turn » and that was e- 
nough to make him pafs for currant in the Empire. But £r/'- 
tain was forfaken by the Roman Empire above 1 53. years be- 
fore : fo as, though the Emperour could prefer his Chaplains 
power or honour as far as his own, which was to the French 
thore : yet Britain was in another world, under the Saxons 
power, and not worth looking after till the plundering was o- 
ver, and the Saxon affairs fetledj fo as fome fat may be had \ 
then an inftrument is fought after for the work, and none is 
found fo far fit to wind the Saxon up to the Roman bent as a 
Monk, that was a holy humble man in the opinion of all, but 
of thofe that were fo in the truth, and knew him. This is 
Aujiin, fent by Pope Gregory to do a work that would not be 
publickly owned > it was pretended to bring Religion to the 
Saxons in England j therefore they give him the title of the 
Saxon Apofile •■> but to be plain, it was to bring in a Church- 
policy, with a kind of worihip that rendred the Latria to God, 
and the Vttlia to Home. The Saxons were not wholly defti- 
tute of Religion > and that Gregory himfelf, in his Letter to 
Bruncbilda, the French Queen, confefleth : Indicanm, (aith 
Sreg. Epirt. he, ad nos ferveniffe Eccleftant Anglicansm velle fieri Cbrifiia* 
hb.5. Bpifi.59. nam ^ fy ^ there was a good difpolition to Religion before ever 
A uft in came, and fuch - an one as rang loud to Rome. But far 
more evident is it from the Saxons keeping of Eafter more 
Afiattco , which cuftom alfo continued after Auftins coming 
fifty years, fore againft Auftins will : the difpute between Cole- 
Bed hiO.l.b.5. nUH anc j b cars w itnefs to that : and it had been a mira- 

culous ignorance or hardnefs, had-the Saxons a people ordained 
for mercy (as the fequel fhewedj converfed with the Chriftian 
Bed .hi h\ lib. I. Britains and Picis above 1 50. years* without all touch of their 
op. 23. Religion. If we then take Auftin in his bell colour, he might 
5- r* jj e t0 t> r i n g Religion to the South-Saxons, after the Roman 
Bed l ift lib 1 S ar ^ c » anc * his hotcft difputes about Eafter 7 Tonfttre, the Ro- 
cap 2-. * man fupremacy, and his own Legatine power, and his worthy 
L.b. i. cjp. x. Queries to the Pope, (hew he regarded more the fafh ion than 
the thing v and the fafhion of his pcrfon more than the work 
h: pretended •> for he loved ftate, and to be fomewhat like to 

the 
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he Legate of an Univerfal Bilhopj and thereforeof a Monk Grec 

ie fuddenly becomes a Bifnop in Germany, before ever he had a ^P **' 1 

3iocefs, or faw England > and after he perceived that his concil Er*' 

vork was like to thrive, he returned and was made Archbifhop 9 i m 

if the Saxonr, before any other Bifhops were amongft them i 

nd after three years had the Pall, with title of Supremacy over Bed. hid li j 1. 

ie Britifh Bifhops that never fubmittcd to him. CJp " ^' 

His advantages were, tirft his entrance upon Kent-, thefur- 
left comer of all the Ifland from the- BritaJns and and 
) Jefs prejudiced by their Church-policy s and at that very 
meintercfled in the Roman air above all the other Saxons : 
»r their King had Married a Daughter oi France, one that was 
pupil to Rome, and a devout woman i (lie firft brought Ah- . 
•ft into acceptance with the King, who alfo at that prcfent c /p ^ ,r * 
.Id the chief power of all the Saxon Kings in this lile. which Greg. Epift. 
as now of great efficacy in this work i for where Religion lib»s Epilt. 5$. 
id power flow from one fpring to one ftream, its hard to chufe 
e one, and refufe the other. And thus Row* may thank 
ance (ot the tirft earned they had of all the riches of England, 
d we for thetirft entrance of all our enfuing bondage and mi- 
y. Anjltn had alfo a gift or trick of working miracles, * Tlicf. 2. 
lerein whether more fui table to .the working of Satan, or of 
)d, I cannot define. It fcems they walked only in the dark » 

• either the Britonr faw through them, or faw them not, nor 
j Id Aufiin with his miracles or finenefs fettle one footrtcp of 
Church-policy amonglt themi happily they remembring 

! Roman Dagon, liked the worfe of the Roman woman \ and 
- rather becaufj the Carriage of their Meflenger was as full 
die Archbishop, as it was empty of the Chriftian : I would 

• touch upon particular pafTages of aclion, but that its fo rc- 
rkable, thztAuJlin himfelf, but a Novice in comparifon of 
Britim Bifhops ( thcclcateit lights that the Northern parts 

:he world then had ) and unto whom the right hand of fel- 
/Chip was due by the Roman Canon , fliould neverthelefs 
w no more refpeft to them at their rirlt folemn entrance into 
prefence than to Vaffals, as I could not but note the fame a; 
rong argument that his whole work ab initio, was but a va- 
r ot Prelacy. This the Britim Billiops foon efpied % and 
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(haped him an anfwer fuitable to his meflage, the fubftance 
whereof was afterward fent him in writing by the Abbot of 
Bangor , and of late publilhed by Sir Henry Spelman, as fol- 
loweth : 

* • 

BE it known (and without doubt) unto yon , that we 
all* and every one of us are obedient and fiibjeB ta 
the Church of God, and to the Pope of 'Rome 5 and 
to every godly Chriftian, to love every one in his degree* 
in pcrfeB Charity and to help every one. of them, by word 
and deed to be Children of God : And other obedience 
than this I do not know to be due to him whom you name 
to be Tope $ nor by the Father oj Fathers to be claimed 
er demanded. And this obedience we are ready to give 
and pay to him, and to every Chrifiian continually. Be- 
fides we are under the government of the Bifiop ofCzer- 
Icon upon Uske, who is to overfee under God over us > and 
caufe us to keep the way fpiritual. 

• This was the Britons refolution, and they were as good as- 
their word i for they maintained the liberty of their Church 
rive hunched years after this time, and were the Iaft of all the 
Churches of Europe that gave their power to the Roman beaft, 
and in the perfon of Henry the eighth, that came of that blood 
by feather, the firft that took away that power again, Auftin 
having met with this affront, and perceiving that the Britons* 
were It rortger in their Faith than he by his Miracles, caft about 
to try the Saxons curtefie> that what the Ephod could not, the 
Bed hifl.lib *. Sword wrapt up therein (hould, I fay not that he procured, 
cap. 1. but he thrcatned or prophefied the deftruc/tion of the Monks 
Concil Brit. 0 f Bangor •, and it came to pais, and its by writers loudly fuf» 
1 1 1 ' peeled. Neverthelefsthe Saxons were not fo zealous of their 
new Religion, as to make a- new National quarrel between the 
Britons and thetnfelves, but left the game to be played out by 
Anjiin : who finding by experience that it would not prove- 
die work of one man, left it to fucccflbis to work out by de- 
gree* 
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•ecs in efflux of time. And thus Aufiin, neither good Ser- 
mt to the Servant of Servants, nor good Monk,retires to fettle 
is Saxon province, and to prcfent, or rather to proftitute it to 
te lufts of that red whore, which was" the general piety or* 
lofe ignorant times. 



GHAP. VI. 

c thembodying of Prelacy into the Government of ikh 

Kingdom. 

■ , ■ • * 

Cannot think that the platform of the myfrcry of iniquity < 
(when boiled to the heighO was ever fore-feen, or in the. 
aim of the wicked fpirits on Earth, or thofe in Hell , yet , 
?re they all inftruments of this monftrous birth , rilled with' 
btilty and mifchief, guided principally by occafion, and over- 
led by the Juftice and Wifdom of God, to make a yoke for . 
onarchs, and a (courge to the world for their refufal of the . 
vernment ofChrift, until this Monfter came to perfedtion, 
d wherein themfelyes v/cxefeloesdefc and wrought their 
m mifchief: for Attain coming in as a third Proprietor with 
ng and People > and having, gathered the materials cf a 
lurch? reafori told them that a form of government muft 
fetled in that Church s the Saxons had no principles of their 
/n, (Tor they had no learning) and to go to the Britons for 
>attem might be thought ignoble » and where the choice is 
all, its foon made? Rome held now. the moll part of the 
lurches of Europe at School , the Saxons foon refolve, Rome. 
it had been their Mother, (hall be alfo their Father : and thus, 
one draught they drank up a Potion of the whole Hierarchy. 
Rome' from the Pope to the Appaiator, with a qukqind impo- 
ur & imponetur, which was of fuch lading efficacy, that it. 
ifcth not to work even to this day? although it was flow in. 
: firft provocation : For the Saxons had a Common-weal 
mded in the liberty of the people.? jind ic was a mafterpiece. 

^eucrr^j. for, 
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for Jufiin and the Clergy, Co to work, as to remain members 
of this Common- weal, and yet retain their hearts for Kerne 9 
(which was now grown almoft to the pitch of that Anti- 
chrirtO forreafon muft needs tell them that the Saxon prin- 
ciples would not fuffcr them to be ad omnia fox Rome, nor the 
Roman Canon allow them to be wholly Sixon and they faw 
plainly tjiat the times were too tender to endure them to be de- 
clarative on either part, and therefore they chofe a third way, 
which was topreferve the municipal Laws in moderation to- 
wards the Canon > and to that end to endeavour fuch a temper 
upon the State as muft admit them to be in repute, fuch as 
without whom the Common-weal co-Ad not well fublift, no 
more then a body without a foul i and that few occalions 
mould befal, but at leaft in ordine remoto^ muft refledr upon 
both, and then all reafon will befpeak them to joyn in the legi- 
flativc power and government of this Kingdom > but efpecially 
as Bifhops, who arfl now Magn* fpes altera Kom£ i and the very 
top- flowers of wifdom and learning. And unto this temper 
the Saxons were fufficiently prepared and inclinable > for it 
was no new thing for them to admit their Heathenifh Priefts 
into their general meetings, and allow them much power 
therein, and then its but the perfon changed, and they muft 
do as much for their Biftops, now they are become Chriftian > 
efpecially themfelves being all for the held, and overgrown 
with a general ignorance, the common difeafe of thofe times. 
Kings were in no better condition : it was hard for them to be 
Baptifcd, and not to be Baptifed into Rome, and commonly un- 
der fuch a Covenant as though many might repent of, yet none 
durft amend : for when as the Pope is Lord of the Confciences 
of the people, the Kings power may fometimcs out-face, but 
can never govern i the Saxon Kings were therefore fain to 
make a vcrtue of neceflity, and advance Bifhops to be common 
favorites both of Rome and themfelves, to maintain good cor- 
refpondency between both Swords > and to countenance the 
power of the temporal Magiftrate in cafes of difpute, elfe he 
oftentimes command, and yet go without. Thus enf red the 
Prelates upon affairs of Kings and Kingdoms, and became 
lovers of Lordfhips, and troublers of States > and if tn any thing 

they 
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ey lerved their Countrey,they ferved Rome much more* their 

erchandife was made of the policies and Counfelsof all King- 

>ms and States, and fuch returns proceeded as were ftill fub- 

rvient to the Roman intereft *, and they fo intoxicated the 

>meftick counfels in fuch manner, as they generally ftaggered, 

dmany times came (hortofhome. Neverthele&> at the 

ft this was but rare, clancular, and covered with much mo- 

ftyV for f excepting fuch choice fpirits as Aujlin had; Ro- 

in Prelacy in thefe younger times was but Velvet- hcaded,and 

dured not much greatneft or big titles, but fpake like a Lamb, 

■p non vetbx qutro profperari fed mnribits i faid this Gregory to 

: Alexandrian Bi(hop,who had put upon him the title of uni- 

rfal Bifhop or Pope : and whereas he had in a way of Court- G E -n , 

p called Gregories Counfels commands, be ftartles at it » quod Eulog. 

bumjujfiomi iaith- he, peto a meo audita removere* quia fcio 

is fum & qui eftis. Thus Prelacy rirft conveyed it felfinto 

tnion, afterwards irjto confcience, and ambition coming in 

2 rear, made it become both Bifnop and Lord. 

-v . \ . . * . ; '• " s * * •-■ ■ • ' 

: , _ 

CHAP. VIL 

Of Metropolitans in tht Sa^ w* time* 

iEing in purfuit of the government of this Kingdom in clie'r : • 
times, and therein rirft of the perfons with their relation, 
then of their work, and laftly of their Courts and Laws, 
id now in hand with the Ecdcfiattica^pef fons, I mall defand 
their particular ranks or degrees, and fhaii mew what they, 
ere in their original, and what overplus they had by Laws, 
ndfirft concerning the Metropolitan. In his original, his. ■ 
ffice was to vrfit the Bimops, admonifh and exhort them, and 
full Synod tactyrred fuch diforders as the Bilhop could not 
form^andiri all things to proceed according to the prefer ipt 

*2S? V ' • ' : - " ■ , n Concil. Erir. . 

Thus witneffeth Boniface, an ArchbMhop to an Arclibiihop p, t 5 s. .1 

: an ArchbimopV not according to jhe practice of the times 

herein it was written, but according to the ancierfsrulc. For 

long 
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An. 74$. long before Boniface his time Arehbiftiops were fwoln beyond 
. the girt of the Canon » and before that England was honoured 
with that rank of men, Metropolitans were become Metro* 
nomians, and above all rule, but that of their own "will , and 
through oommon cuftom had no regard to any other , fo as 
if England will have them, it mud be content to have them 
with their faults. But the truth is, thetUgnity or title, which 
you will, was a plant of that virulent nature that would fcarce 
"Mag. cent. 3. keep under-ground in the time of the hotteft perfecution : 
cap. 7. foxSteveth&iihop of Rome, liked the title of univcrfal Bilhop. 

And after a little pcace,its a wonder how it grew to that height 
that it hadi And no left wonderful that the Saxons gave en- 
tertainment to fuch potentates. Much of whofe fpirits they 
might have obferved in the entrance of their firft Archbiftiop 
Aujlhi, if God had not given them over to thraldom under 
that mitlery of iniquity, of finful man afpiring into, the 
place of God, taught by that Courtly melTengor ot Rome] be- 
caufe they would nor ftoop to that myftery-of godlincfs- y God 
manifefted in the flem , as it was taught in fimplicity by the 
rural Pidts and Britons. But this was not all, for becaufe Arch- 
•bifliops were gotten above Canon, which was thought fcan- 
dalous, therefore they gave as large a power by Canon as the 
former ufurpation amounted unto, and fo ftretched the Ca- 
non to the mind of the man, when as they mould have rather 
reduced the man to the Canon. The words of the Canon in 
our Englim tongue, run thus : It belongs to the Metropo- 
litan Bifhop to rule Gods Churches*, to govern, chufe, ap- 
point, confirm, and remove Abbots, AbboteiTes, Presbyters, 
and Deacons, and herewith the King hath nothing to do. 

'Concil. Brit. ^ nc * ^ 1US> t ^ l0U S n tne apparent power of Arehbiftiops was great 
p. 190V an d unlimited, yet what more was wrapped up in that word 
Churches, only time muft declare » for its very likely that in 
thofe daies it was not underliood/yet the practice doth not 
obfcuTcly declare the matter v for before this Law was eitablifli- 
An 6*4. cdixyJFitberedina Council, wherein Bertnaldw Archbiftiop 
Anr.Brk. p.55. °f Canterhny was" prefidenr, and who was fir ft Primate of 
Englctnd x TLbeodore Archbiftiop of Canterburyiufed fuch power 
over other Biftiops in ordaining and removing them, as a wri- 
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tcr faith, that his rule was no other than per turbatio and impe- Malmsb# lib< 

\us animi^ and his carriage towards Wilfrid produced as a cap< 2 . 

teftimony. But the Metropolitan in England as the times then Aat.bvic.p.^ 

were, had yet a further advantage, even over Kings thernfelvess 

for there were divers Kingdoms in this Ifland, and Kings had 

10 further power than their limits afforded them : but there 

vas but one Metropolitan for a lon£ time in all the Saxon 

territories, fo as his power was in fpintuals over many King- • 

loms, and fo he became indeed alterius orb'is Papa > and ic 

vas a Remarkable teftimony of Gods, fpecial providence, that 

he fpirits of thefe* petty Popes Ihould be fo bound up under 

he notion of the infallibility of the Rn/fy Chair -, that they 

lad not torn the European Church into as many Popedoms as 

'rovinces. But no doubt God ordered it for a Scourge to 

he World, that Antichrift (ho.uld be but one, that he might 

»e the more abfolute Tyrant, and that Kings mould bow down 

heir necks under the double or rather multiple yoke of Pope 

nd Archbifhops , for their Rebellion againft the King of 

iings. 

1 

- — ■ ■ . > 

chap. vnr. . 

>,»•*. .j .. .. 1 

Of the Saxon Bijbops. ' 

T Ad not Bilhops been fomewhat futable , the Roman 
!jL Clergy had not been like it felfi and it had been con- 
ary to Attflins principles to have advanced to Bimopricks 
ten better qualified than himfc]£ They firft ruled the Saxon 
hurch joyntly in the nature of a Presbytery till about Sixty 
ars after Atlftin's time*, their pride would not endure toge- 
er any longer i and it may be grew fomewhat untraceable 
tder the Metropolitan, that rcfolved to be prouder than all > 
d thereupon Ibeodore Archbifhop of Canterbury rirlt divided Anc - , Brir \ < 
; Province into Five DiocciTes, and by appointment of die Cooc,u Bnt * 
:ngs and People placed Bifhops over each, every one of them Am! Brit. 5 
ingof the right Roman ftamp, as himfclf" was of the right Ibid. 55. 
>man (having. And it had been a wonder if Epifcopacy now 

F for 
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for thefpace of Three hundred years degenerated , and that 
info fuch a monftrous fliape as a Pope (hould by tranfplanting 
become regenerate into their original condition of mecknefs 
and humility. But it's much greater wonder that they fhould 
become fo purely ambitious as not to endure a thought of the 
ways of fobriety, but would be proud by Law > to let all the 
world know that they held ft no infirmity but an honour. 
• For albeit that in the Hrft time the Bifhops work was to inftrudl 
and teach, to fee the fervice of God to be diligently and pure- 
Concil. Brit, ty admin iftred in publick Congregations, to Exhort, Reprove, 
238.145, ill, and by teaching to amend fuch matters as he mould rind in life 
and Dodrine contrary to Religion : and accordingly they 
Mag. Cent. 7. carr j ec l them{elves meekly and humbly, ftudying peace and 
" p * 7 ' truth, and medled not with Secular Affairs: they are now 

Bed.hill.Iib. 4. grown up into ftate, and mult now ride on horfe-back that 
cap. 3. w£re wont to g 0 on f 00t preaching the Word i and muft be 

refpected above the rank of ordinary Presbytery ; none rauti 
Conci' Erit doubt of t heir truth, norquelUpn their words, but they muft 
19 5 1 ' be holden Sacred as the word of a King, finejuramento fit />- 
An. £97* rtfragibde. There prefence muft be a Sanctuary again ft all 
violence; all Clerks and Religious houfes muft ftoop under 
Ibid. 3*0. their power \ their fentence muft be definitive : and thus ad- 
*n. 816. vanccd they muft keep ftate, viz. not go too far to meet Prin- 
ces in their approach towards them, nor to light off their 
Horfes backs to do Princes Reverence at their meeting:becaufe 
they are equal to Princes and Emperours > and if any Btihop 
ConcJL 8/gen. fl ia ]j behave himfelf otherwife, and after the old ruftical 
ton ant. can. f a ^j 0 n, C for fuch are the words of the Canon ) fordifgrace 
done to their Dignity they muft be fufpended : fo as by their 
own confeflion Bifhops henceforth are Biftiops of a new faftii- 
on, that muft incur a note of infamy, for {hewing any gefture 
of humility to Princes, which if any man will fee more fully, 
let him perufe the Canon if he pleafe. But this is not fublime 
enough > they mult be not only equal, but in many refpecfe 
fuperiour to Princes ; for in matters that concern God, Omni- 
bus dignitatibns prsfunt i and more plainly, Princes muft obey. 
Mag. cent. 8. them, Ex corde cum magna humUitate j and this was allowed of 
9- D y off* the great in a legatine S, nod. And thus highly advan- 
ced 
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red Bi&ops are now confecrated to any work, and make every 

rhing Sacred. Oaths taken before them are of highcfimo- Concil Bfjt 

menti and therefore the trial of Crimes before them and the ,g a , * 

ackowledgment of Deeds of conveyance in their prcfence are An. 69^ 

without control!." Their cuftody is a fufficicnt Seal to all LUS««p.tt 

weights and rneafures, which they committed to fomc Clerk yl'jgihclft. 

ivhom they fruited > and at this day ( though a Lay^perfon ) ca p. , 1 

beareth title of Clerk of the Market. And although ancient- Concil. Brir. 

!y they might not ~ inter effe fecularibut yet afterwards it became Concil. Brit. 

\ part of their Office to aflift Judges in fecularcaufes,to fee J^'lf?. 

^haf juftice be not wronged : and had the folc cognifance of 

ill caufes criminal belonging to the Clergy, their Tenants or 

Servants > and in their Synods their power reached to fuch 

Crimes of Lay-men as came within the favour of the Canon, 

rhough it were but in the cold fcenfcas the Laws of Atbelftane 

and other hisfucceflbrs fufficiently fet forth. And thus dreffed 

jp let them ftand alide , that room may be made for their 

Train. 



CHAP. IX. 

Of the Saxod VresbyUrs. 
Hefe follow their Lords the Blfliops as faft as they can 



Conci!. Brit. 



hunt> for being of the fame Order ( as the lefs proud JJTjJT 
times acknowledged ) they would not be under foot, and the 
others above the top. True it is, that the Bifhops loaded them 
with Canons, and kept them under by hard work, under the 
rrick of Canonical obedience : yet it was no part of their mean- 
ng to iuffer them to become vile in the eyes of the Laity > for 
:hey knew well enough that the Presbyters muft be their bridles 
rolea'd and curb the people '•> and their eyes to fee whether the 
winds from below blew fair or foul for them, whofe con- 
ferences already told them that they merited not much favour 
from the people. They fee it therefore neceflary to inhaunce 
:he price of a Presbyter fomc what within the aloye of a Bifliopi 
to the end that the Presbytery may not be too like the Babylo- 
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I J Ethclft. 13. 
I id. 406. 
Concil. Brit. 

p. 27?. 

./Ethel, c. 2. 
l.l.Canur.e.11. 
M«g. cent 8. 



nian Im3g€ whofe head was Gold, and feet of Iron and Clay. 
A Presbyter therefore they will have to be of equaj Repute 
with a Baron > and his perfon (hall be in Repute foSacred,as 
that all wrong done thereunto muft be doubly pun ifhed with 
fttisfadion to the party, and to the Church. His Credit or 
Fame muft not be touched by Lay-teftimony. Nor is he to be 
judged by any Secular power i but to be honoured as an Angel. 
Such are thefe inftruments of the Biftiops Government j and 
thefe are put as a glarTe between the Bifhops and people, and 
could rcpreknt the people to the Bifhop black or white,' and 
the Bilhop to them in like manner, as they pleafed > and fo 
under fear of the Bimops curfe kept the people in awe to 
themfelvcs, and it. 

3 w 

CHAP. X. 

Of other iftferiour Church- Officers amotigftthe Saxons. 

THey had other inferiour degrees of the Clergy, which 
becaufe they are merely fubfervicnt, and not conlTderable 
in Church -government, I mall only touch upon them. The 
rirft are called Deacons, which were attending upon the Pref- 
byters to bring the offerings to the Altar, to read the Gofpc] 
to Baptize, and Adminifter the Lords Supper : Then follow 
SuVDcacons. the Sub-deacons who ufed to attend the Deacons with confe- 



Aco'.ircs. 
EtorciAs. 



Concil. But. 

P 5*- 
Lcfturcts. 



Gfiiaries. 



crated Vetfels, and other necefTaries for the Adminiftring of 
the Sacraments. Next thefe Acolites, which waited with the 
Tapers ready lighted while the Gofpel was read, and the Sa- 
crament coufecrated. Then Exorcifts, that ferved to difp 0 f- 
fefs fuch as are poffefled by the Devil, an Office ( as it may 
feem ; of Uttk ufe, yet very ancient i for they are found at the' 
Synod at dries, which was within Three hundred years after- 
ChrilFs death. Lecturers come next, who ferved to read and' 
expound, and thefe were of ufe when Churches began to 
multiply, and Presbyters grew idle. ; Lafily, Oftiaries \ which 
ufjd to ring the bells, and open and {hut the Church-doors. 
TJiefc are the feveral ranks of Church-officers, i>eing Ssven 
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i number ( for Eifhops and Presbyters make but one ) and 

Tight be (as thus ordered ) the Seven heads of the Beatt Conc.I. Brit. 

vlicreonthe woman (itteth* and with mach ado make up a An / ?$0 

.ind of Church-fervice fomewhat like a great Hoe in a fnir> 

ard at the flaring of a little log, and are never thelcfs well 

aid for their labour* 



. G H A P. XL 

Of Church~mns ntAtntcnance amongU the Saxons; 

" Take no notice in this account of the Abbats and Priors, Sc 
other fuch ^Religious men, as they were then called '» nor can 
pals them amohgft the number of Church -governours or Offt\ 
:rs. being no other than as a iixth finger,or anjexcrefcence that 
ie body might well fpare, and yet they fucked up much of the 
lood and fpirits thereof £uf as touching the mam'tcnance. ' 
f thofe formerly mentioned, who had a conftant influence 
1 the Government of- the affairs of the publick wormip of 
iod, and regard of thefalvation of the Souls of the people i 
fay their maintenance was diverily raifed,and as diverily in>» 
oyed:Firft, through the bounty of Kings and great menXaods 
id Manners were bellowed upon the Metropolitan and Bit • 
ops, in free Alms j and from thffe arofe the maintenance 
iat afcended up in abundance to the higher Region of the 
lergy, but came again in thin dews fcarce enough to keep 
ie Husbandmans hope from . difpair j orhcrwife had not the 
relates fo foon mounted up into the chair of Pomp and State, , 

they did> I fay, thefe are given in free Alms, or more 
ainly, as Alms free from all fervice; and this was doubtMs 
an thought upon ( for it was formerly in prefident with their 
-athenhh Priefts and Druids > as C*far noteth, that they had com; 6. . 
ninm rtrum immnnitatem : J yet with the. exception of works 

publick charity and fafety,fuch as are maintaining of high 
lys, repairing of Bridges, and fortifying. of CaMes><j>.\ and 
reof the prelidents are numerous. The Work wheieto this 
iges was. appointed was. the worflnp of God^and increafe 

of; 
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Thfl fruits. 



6f Religion > and thus not only many of the Kings Subjects 
were exempted from publick fervice, but much of the Revenue 
of the Kingdom formerly imployed for the publick fafety 
became acquitted from the fervice of the Field, to the fervice of 
the Bead-, the ttrength of the Kingdom much impaired, and 
the Subjects much grieved Y who in thofe early times faw the 
'M.Pirism vit. inconveniences, and complained thereof to their Kings, but 
■ Eadrick. 'Abb. could not prevail. This was the vintage of Kings and great 
men, but the gleanings of the people were much more plen- 
tiful > ( for belides the Courts which fwelled as the irregulari- 
ties of thofe times increafed, and thereby enriched the Gofers 
of that covetous Generation, the greateft part whereof ought 
by the Canon to go to the publick ) the belt part of the fet- 
led maintenance, efpecially of the inferiour degrees , arofe 
from the good affections of the people, who were either for- 
ward to offeror ealilyperfwaded to fprg^e conftant fupply for 
the Church- men out of their Eftates as well real as petfonal, 
efpecially in the particulars enfuing. The molt ancient of all 
the reft was the firft-fruits, which was by way of eminency 
called Cyrickjfieate, or in more plain Englifh, Church-free % 
which was always payable upon St. Martins day unto the Bi- 
fhop out of that houfe where the party did inhabit upon the 
day or Fcaft of the Navity. It was firft granted by Parlia- 
ment in the time of King hia \ and in cafe of neglect of pay- 
ment or denial it was p«nal eleven-fold to the Bifhop befides 
a fine to the King, as was afterwards ordered by Camtw. 

After the firft fruits cometh to confideration the Revenue 
of Tithes, whereof I find no publick act of ftate to warrant 
till the Lcgatine Council under Offa ; although the Canon was 
more ancient. The Bifhop at the firft was the general Re- 
ceiver as well of thefe as of the former, and by him they were 
divided into Three parts, and imployed one .to the poor i ano- 
ther for the maintenance of the Church h and a Third part 
for the maintenance of the Presbyter. B-.it in future times 
many acts of ftate fucceeded concerning this, amongft which 
that grant of Atbelwolfe muft be a little paufed upon. Some 
writers fay that he gave the tenth Manlion, and the tenth of ail 
2. his goods: but Malmsbttry faith, the tenth of the hides of Landi 

4 • but 
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mt in the Donation it felf, as it's by him recited, it's the Tenth 
Maniion. But Math. Weftm. underftands that he gave the Aq 
Tenth part of his Kingdom i but in the Donation byhim pub- n " 1 54 ' 
'i(hed it is dec imam partem ten* me£. In my opinion all this 
:>eing by Tradition, little can be grounded thereupon. The 
brm of the Ponation it felf is uncertain and various, the 
nfcrence or relation more uncertain and unadvifed i for it the 
iing had granted that which was not his own , it could nei- 
hcr be accounted pious or rational.' Nor do we find in the 
donation that the King in precife words gave the Land, or 
he Tenth part of the Land of his Kingdom i but the Tenth 
>f his Land in the Kingdom: and the exemplification pub- 
ifhed by Math.JVeftm. countenanceth the fame, albeit the 
Jiftorian obferved it not i but fuppofe that the Kingdom 
Dyned with the King in the concellion> and that it was the 
ourfetopafs it only in the Kings name, yet could not the 
Tenth Hide, Tenth Manfion, or Tenth part of the Kingdom 
* granted without confufion in the pofTeilions of the people i 
or either fome particular perfons muft part with all their pof- 
:flions, or elfeoutof every mans polfeiiion mult have iifued 
proportionable fupply, qt laft ly a Tenth part of every mans 
offeilion>pr tfoufeand Land, muft be fet forth from the teft : 
r fome muit lofe all and become beggars, to fave others: all 
;h\ch are to me equally improbable. Ncverchelefs I do not 
ike the thing to be wholy fabulous, but may rather fuppofe 
lat either :a Tenth wasgiv.cn out of the Kings own Demefnes, 
/hich is motli probable > or elfe .the Tenth of the profits of 
leLands-ijvreughout the Kingdom* and that it was by pulr- 
ck a& of State, and thatclaufe forgotten by Hiftorians. And Conc|I Br j£ 
ms might a good prefident be led to Alfred, Atbeljlav, and p. 59 ! 
•her Kings, who fctled Laws under payment of penalties, An. 90s . 
id appointed thermic* of payment, viz. The fmall Tithes at Jb J «L 5»7-] ■ 
'bitfuntide, and ,<h e gr?a t Ti thes at Alhollantide. n * 1 °° 9 ' . 

Another Tribute was that of Luminaries, which by Alfred ^mUarits. 
\&GunthrHm was fait fctled by Law, although it had been Conc !l. Brir. r 
.-fore claimed by Canon. It was payable thriceayear, viz. fy|J^J 
ollantide, Candlemas and Eajer, at each time a halt p.nny a q . jojxV. 
>on every Hide ot Lan.d, and this was under a peuilty alfo. 
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Another Income arofe from the Plough, and under the name 
of Plough- Alms: at the rirft it 'was granted by Edward the 
Elder generally, and the value was a penny upon every plough i 
and in after times it wasordamed to be paid Fifteen days aftef 
Eajier. 

Next comes a Fee at the death of the party, which was com- 
monly called SouMhot : and paid ( before the dead body was 
buried ) unto that Church where the dead parties dwelling 
was -, fo as they never left paying and asking fo long as the 
body was above ground *, and it's probable turned into that fee 
which was afterward called a mortuary. 

The incumbent alfo of every Church had Glebe laid to tfie 
'Church, betides oblations, and other cafual profits, as well 
. ariting from houfes bordering upon the Church, as otherwife. 
All tkcfe four laft-were payable to the Prieft of that partiailar 
■ Congregat ion, -qrid had not their beginning till Parilhes came 
rtobe. fetled. ' l . - ' 5 

Laaiy, the -Teal of the charity of England was not fo cold 
as to contain it felf within it's own bounds: they were a de- 
pendent Church upon Rome, and their old Mother muft not 
: be forgotten. An alms is granted, for under that lowly title 
it parted fkir, but afterwards called Rotrifioi or RomesfeogB^ 
lot He or^-penny ; for it was a penny upon every hearth ot 
chimney, payable at the Feaft of St. Peter, ad vincnlas and there- 
fore alfo called Petcr^pencc * it was for the Popes ufe > and was 
:fetled under great penalties upon the defaulters. It arofe by 
■degrees and parcels: for firft Ina the Saxon\ King granted a 
f enny, out of every houfe in his Kingdom .? after hhrr Offa 
granted it out of every dwelling houft that had ground there- 
to occupied to the yearly value of Thirty pence, excepting 
the Lands which he had purpofed for the Monaftery at St. Al- 
bans ;. This Of a had a much larger Dominion than Ina, and 
was King over Three and twenty $hires:after whom Jttbeltvolf 
pa/Ted a new grant thereof out of his whole Kingdom, wh'rch 
- was well high' all that part which was called Saxony^- with 
this provifo neverthelefs, that where a man had divers dwel- 
ling houfes, he was to pay only for that houfe wherein he 
d rccft at the time of payment. Afterward Edward the Confep 
• . ■ ~ for 
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or confirmed that Donation out of fuch Tenement? as had 

Thirty pence vivtpecunis. If then it be aranted,that the j axon 

mbje&s had any property in their Lands or Tencm£nts>as no 

nan ever queftioned, then could not this charge be in^pof^d 

vithout the publick content of the people i and then tfye 

flertions of ' Polidore and the Monks, who tell us thatj««* and 

Ijfa had made the whole Kingdom tributary to Rome , niuft 

iceds.be a miftake , both in the perfon, and the nature of $e 

;ift, feeing there is a much more ditference between an Alms 

md a Tribute, than between the King and the people. Novv 

hat it was. an Alms and. noLaTribute, i|iay appear, for that 

he original was a fuddab .pang of ieal, conceived and born . 

n one breath, while the King was.atJK.«wfi and therefore v,t ' ofe ' ! *' 

ldt irripofedasa Tribute. Second!y v k was ex rtgdli munifi- 

ftff/j, and therefore free, Thirdiy, it.was exprefly the gift 

>f the' King > for she Law _of fit. FAufatd whih provideth 

r>r the' recovery of the arrears of this MonuAnd enjoyneth p 0 ?"'**™" 

hat they muft be payed to.the King, and not mnome, as it was coScil Jr& 

n the days of Canutus, and £^g<ir,cendereth the tcaion there* p.du. 

>f to be, becaufe it was the Kings Alms. 

Secondly, that it was an Alms .only from the King, and out 
<f his own Demefnes, may feem not improbable, becaufe it was 
x'regUi ' munificent i a> whicjvjcould never be affirmed if the 
,ift had been out of the Eftates of others.! Secondly, it was 
.ranted only out of fuch houfesas yielded Thirty pence Rent, 
ailed vh/£ pecuniae, becaufe in thofc times Rent was paid in 
r i&ual> fo as it may feem that only Farms were charged 
lerewith": and not all mens Farms neither > for thegeneral 
ticome will never anfwer that proportion;' The particular 
ereof I (hall in brief fet forth. It appeareth in the former 
uoration,that Off a charged this Leavy upon the Inhabitants 
welling in Nine fcvcral DioceflTes, viz. tiertfird, which con- 
lined the City and County adjacent. 2. Worcefter, contai- 
mg the Cities and Shires of it and Glocefier. 3. Lepbfield, con- 
iining Warwickshire^ Chefhire , Staffotdfhire , Sbrofjhire^^nd 
) irbifoire. 4. Leicsjier, with the County adjacent. 5. Ltt- 
■/■/, with the County adjacent. 6, Varchefter^ whereto belong- 
.1 Nortbampmjhirc^Hitengbarnfkkc, &dfordfhire>H*nting*o*' 
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(hire, Cantabridgefhrre,zndhz\( Wrtford-fhtre. 7. L^vi™. with 
EJTex, Middlefex, and the other half of Hartfortyhc. 8. Helm- 
bam, with Norfolk- S>. T>omuc\ or Vxntvicb, with Suf<ul^ 
In which nine Dioceffcs were two and twenty [hires. A ad 
he further granted it out of Spat -inghenjh ire (now Nottingham) 
whofc Church belonged to tori* But in Etheltrolfs time the 
grant was enlarged and extended into Fifteen Dioceflesv which 

pox Martyr, together with their feveral charge out of the EngliQi Marty- 

F- 34°. rology 1 fhall particularize, as followeth : 

Cantuar.T>iocef." tt ~— 18. o. 

London—*- — • — ' ' l6 ' IO - °* 

Rofen — ' ~°5- 12. o. 

Nortrie. • — 1 * 2r. 10. O. 

Elienum : 1 — 05/00. O. 

Lincoln ! ' *42. 00. o. 

08. 00. o. 
17. 06. %• 



. > 




a 



— 

E*** ■ ■ " ■ « op. 05. o. 

Wigorn- - 10. 05. o. 

Hereford ■ —06. 00. Q~ 

Batbon - » *2. 05. O. 

Lstisbutgh — ' 1 rm 1 7* 00. O. 

Coventree " ■ 1 - ■ ■ ■ ■ - J0 . 05. o 
Ebor — um ' r -ii- 10.0.. 

V ; ' 1 200. o$.8. 

The whole fum whereof not exceedingifco hundred pounds 
fix (hillings and e f ight pence, will not amount to fcven;hundred 
pounds of now currant money, if the weight of a penny was- 
not left in tbofe times than in the Reign of Edward the firfl, 
when it was the twentieth part of an ounce, and thatth* 
twelfth part of a pound , as by the Statute thereof nude may 
appear. Nor can the difference be much ( if any ) in regard 
of the vicinity of the time of this extract to that of the Sta- 
"$ite : for though no particular date thereof appear > yet k 
' •fcemeth tobe done after the tranflation of the See from Tbtu 
)f*rd to Norwich, which.was done in William "RmFhs his timer 
W"' ' ' and- 
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id after the erc&ing of the Bilhoprick of E/y, which was in Brit. Ami*, 
ic time of Henry the firft. Now albeit this charge was in fa- ? 1 ' 
ire times diverfely ordered and changed) yet upon thisao 
)unt it will appear, that not above Eight and forty thoufand 
id eighty Houfes were charged in this time of Edivard the 
xond with this Afleflement i which is a very (mall propor- 
311 to the number of Houfes of Husbandry in thefedays, and 
uch more inferiour to the proportion of Houfes in thofe 
ncs , if Polydores obfervation be true , that in the Conque- 
urs time there were Sixty thoufand Knights Fees > and as 
hers, Fifty thoufand Pariihes. It may therefore be rather 
ought that none but the Kings- Farmers were charged here* 
ith, hotwithftanding the pofitive Relations of Writers, who 
this cafe as in moft others, wherein the [credit of Rome is 
>aged, fpare not to believe lightly, and to write largely. And 
us for their Sevenfold Church-Officers i we have alfo as ma- 
kinds of conftant maintenance. One in Lands and Tene- 
ints, and Six feveral kinds out of the Profits and the perfonal 
late, oefides the emergent benefits of Oblations and others 
rmerly mentioned. ; t 



CHAP XH. \ 

-the ~ fiver al fminUs of JurifdiShns of Church- 
G over ft ours amongli the $ Axons. 

He, Church^ officers thus called to the Drum and paid, are 
fttit ih their feveral charges, over Provinces , Dioceffcs 
aneries, and Parilhes, as they could be fetlcd by time and Malmf. geft. 
afion. Before the S 'xons arrival, London had the Me- Reg.lib. i.c.4. 
Dolitan See , or was the chiefeit in precedency > for Arch- 
\ ops the Tritons had hone. Afterwards by advice of the 
e rnerf.' Canterbury obtained the precedency for the honour 
Aufcin^ 'who was tnere buried* The number of P^ovin* 

and their fivcralj Metropolitan Sees was firft ordered by 
ice of Pope 'Gegory, who appointed two Afehbifhops In t^nTlUibJiJ 
-ony \ theone to .reiideat Canterbury^ the other at Tork ', and cap. 2?. 

G 2 that 
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tjhat each of thenY "mould have Twelve Bifhops under them ; 

but (his could never be complcated tif| Anftin was dead > as by 

the Epiftle of Kernel fkw to Pope!** appcarcth. Nor then 
Malmesbloco. had the Pope the whok power herein intailed to his Trippfc- 
ciuu Crown v for the fame Epiflle wknefleth, that the Council of 

vit. off*, the wife irien .of thcr Kingdom ruled the cafe of the Primacy 
Malmcib, of Canterbury* Arid Of a the King after Ward divided thePro- 
Concil. Brit, vince of Canterbury into two Provinces? which formerly was 
Antiq. Brit. but° ne » The Precincts of Dioceflcs have been altered ordi- 
Ani iq. Brie, riarily: by Kings., or the Archbifhops and their Synods, as the 
p» 54. lives of thofe hxft Afcchbifliopsfet forth. Theodore had divi- 
M Weftm. his 1 Province into ; Five Dioceffes, . and within a hundred 

An. 775* years after Of* we find k increafed unto Eleven Diocefles* 

DfoceiTes have alfo been Subdivided into inferfour Precincts 

called Vtnmiex or Ve6mt*ritt y the chief of which was wont 
ii TtAxa nnnf t0 1 Presbyter of the higheft note called Veeanns, or Arch- 
U Edw.conf. ^ shytcu Th£ naffie _ was taken from that PrecinS of the 

Lindwcod.!.i. Lay-power, called Vetennariet, having Ten fcresbyters under 
dcconftkci. hisviiit, even as ttel>ww*>r/ under their chief. Thefmalleft; 

f>recin& was that of the Paiifi% theoverfight whereof was the 
fresbyeers work : they had Abbeys and other Religious houfes, 
but thefc were however Regular amongft themfelves, yet irre* 
gular in regard of Chutth-gpverninent, whereof I treat* 



C H A P. XIB. 

Of themattntr rftkefrtUteiCovtrtaerttcftkeSaxon 
Church. ■ ' 

HAving difeourfed of the perfbns and Precincts* it now 
/befajs to touch upon- the manner of the Government of 
the Church by the Saxon Prelates') which was not wrapped up 
in the narrow cfo^'oPjfrriyate opinion, but Hated andregu*- 
hted puWidtf Goiirierl, as well' in the making as-execu- 
a&Iwesb.gcih ting of Law* already madeVTMsVt6urfe was karriedfrom 
pontif. lib. 3. Antiquity, a*d iaforced upon them by aRwwtftfconftitution, 
fcia ^ ia the.c^? th« concerned Archbifhop Theodore ^Wilfrid 

upon 
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upon thfo ground, §^M$d> finbn multorum caxcilio geritur nuUi 
conftntirHtixm ittgrtdt fcandaluttu Thcfe are molt ordinarily 
called Synods* alt hough at the - pleafure of the Relator called 
alfo Councils, and are either Diocefan or Provincial , or Natio • 
nal, and thefe either particular or general. The general ^ a n romi ^ 
confifted of all the Bifhops and Clergy > and fuch was the Sy- n * 9i °* 
nod under Archbifhop Dunfton called. The National Synods- 
were diverfly called j fomecirnes by the Fope, fottietimes by the • 
King> as the firft moving occafion concerned either- of them. 
For Pope Agatbo in a Synod at Rome ordered that a Synod Malm«b.gefk 
fhoald be called in Saxony ( vil, England ) Sacrofan&a amborh ^ 0 ^^ 3. . 
tate&^noftr* Symdali unitatv 9 and many Legatine Synods in fif, 
fucteedirfg times 1 demoriftrate -the fame* That the Saxon Kings- . 
alio called rnehr tijferi occafiony & obvious through : all i riife/ 
Councils, and rieedlefs to inftance arriongft fo many parti- 
cular^. The Provincial Synods were fometimes convocated concil. Brir. 
~ by the^ Riogf;*trcl foJmetimes by the Archbimop, and fome- p.191. aio,W 
^^^^^^^ /^ffire^lot^Ot ri were called by the Bifhop. . . ; la 3 ' *• 
theWponal W r^vmeial* f&ftetibies: Kings moderated- 
alone, fometirrfeV tne'^blihop alone* and .foimtimes thajp ai . 
joyned'tOgemb'. 1 The ^atits were others both of the Clergy . ■ ™ * 3 1 * 
arid La)tY, of .ftVeraTRanks or Degrees v and it feemeththat 
^^9^^^^^^ fowi*a5ynod4imkr^iVs 
therWS^^^enfl fctobathTes were prcfentandratteftedttfcp • 
acts' of mai tr Syh6tf^tdWether ^th-others ©Uhe Clergy of ^ 
- gfeaxeif! degree. The T matters in action were either the making . 
orek^cptjrig 0f Laws fiWC^Verrirnttnt y and becaufe few Law* , 
paf^jfcihkt <$dnot fonjteHfay reflect upon the King and peo~ 
ple^mm part pre- 

ttirc, i^a^^fi^Mfe 1 !^!^ a^d^ofheiste Tlet Jf the matters 
co^e^tfieX^h itf^rnWfr 1 ai^ fhVKihgthougb prefer^ Conci , Brk 
^ ; ^db^mq^ ^wb never theleCs prelident v as it befell at a: 24 5.517,^38^; 



Y^A nSfqr)? and another at Celehitb; An&i$* 
fijtf W.dtvard the elde^Jfhough the Synod was , 
j^'ihe^Arcnbifhop was pfdidentov/Conrv- 
Wttie fum ivell'c^celve^ibat;^, 
Edundlsaforefal^iltl^ the£lergy> ( be- 
in£ r ttiefen-men X were partial or negligent in the fetting 

dowW. 





— « " I * I M l - ■ ■ ■ I — — .— . - 

3$ S A X 0 N s. " - 

■■ 1 ■ ■ ■ ■ ■ ■ ■ 

down of the right form \ and that the Kings called thcfe Af- 
femblies by inliance of the Archbiihop, and fometime prcfided 
inliis own perfon, and fomctimes deputed the Aichbilbop 
.thereunto. 

The executing of Laws was for the moft part left to the 
Diocclan Synods > yet when the cafes concerned .great men , 
the more general Councils had the cognifance, and therein 
proceeded ltridtly, fparing no perfons of what degree fbever > 
M. weftm. Examples we find hereof, amongft others , of one inceftuous 
An. y$$. 9? 8.* Lord> and two delinquent Kings > Edwy and Edgar. Nay they 
qdci. But. jpared not the whole Kingdom? for in the quarrel between 
.Ccuulpbus the King and Archbifbop Wilfr 't^ the whole King- 
dom was under interdict for fix years fpace i and no baptifro 
Ibid. $ 1 7. Adminiiired all that time. Nor were they very nice in med- 
ling with matters beyond thehr fphere , even with matters of 
. property i forat a provincial Council f for fo its called ) they 
bore all down before them, even the King himfelf, as in the 
Ibid. 31 9. 3 \ i. cafe between Cenutybuj- the K ing and Archbiihop of Can- 
Concil. Brk. terhuty concerning the Moaaftoryipf G&hw, The like al£a- 
J34« ofanother Synod concerning the Monaftery of Ifcftkurgbi Its 
« true the Lords were.prefent , and it may be faid that what was 
clone, was done in their Jright i yet the Clergy had the rule,and ^ 
begat the Child , and the Lay-Lords only might challenge,, 
.right to the name. This concurrence of the Laity witjj ^the 
•Clergy contracted much bulinefs , and by that means a cuftp- 
mary power, which once rooted , the Clergy after they (aw 
their time ( though not without difficulty ) turned both King, 
and Lords out, and^ftvut the doors^after .them, and fo poflefled . 
themselves of the Whole by Survivor fl>ip. But of this hereafter. ■ .: 
The particular Diocefan Sypckis were,, jas^ I (aid, called hy > 
^ the Bifliops within their Several PioceiTes.; The work therein* 

was to preach the Word as a preparative/, -then to vifit;and in- T 
•Wag. cent. 8. q U fr e . 0 f t he manners of the Clergy in the woxihip of God * 
9 ' arid of .all matters .of fcancUl, and therajtq cpned. THfCfc 
.Synods were to he golden, twice; every year , at certain times 
and if th^y met with any matter top l>ard for them; to ; reform^ 
they referred it to the Provincial or National Synod.' 
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Of Caufis EccleJiapc J. 



A S the power of Synods grew by degrees, fodid affo their 
/\ workji both which did mutually breed and feed each mrtji:. 
other: Their work confifted in the Wdrming^and filing An. - 44 *. 
matters of Dextrine, and Practice. The. firft wastherhott 
ancient, and which firft occalioned the ufe of Syriods. In this 
Iflandthe Pelagian Heretic brought in the firft precedent of 
Synods that we have extant \ and herein it. will* -admit of no 
denial,[but in the infancy of theGhurchtht Teachers are tje 
principal Judges of the nature of Errottr and Hefelie; as. ^alfo 
efjthe. truth \ asjthe Church is the belt guide toeVery pmfiiin 
iri his firft inftrudriontn the principles v bur after fome growth 
there is that in every Church and Ghriftian that makes it fclf 
party in judging of truth and errour jointly with the firft 
Teachers. And therefore its not without reafon, that in that Beda.. hift. 1 1. 
- ftrft Synod, although Germanur was called Judcx^e* the pco- . 
pie hath thefname of Arbiter, andVtis (aid mat-theydid ea«- 
teftare judicium . 

Blafphemy was cjueftionlefs under Church^cenfure, but T Blafr&cmy. 
find no footfteps ot any particular Law againft ir: yet in 
Scotland a Law was made to punilh it with cutting out»the Concl. Erir. 
tongue of the delinquent : but it majrbe feared that neither p- 
the S axons nor their Roman Teachers were fo zealous for the Ah. 84c 
honour of Gods name, as to regard^that odious fin » unlcfs we 
fliould account them fo holy as that they. were not tainted 
therewith, and fo needed no Law. 

But Apoftacy was 1 an early fin, and 'fbon provided 'againft \ Af^'V* 
the Chureh-cenfure was allowed 1 of hr Britain before the concil Brir. 
Saxons Church had any breath : afterward it was punifhed by 41.. 
Eineand Imprifonmenk, by-a Law-madeby Alfred, as he pre- JWd« 3^7* 
tided jn like manner for other Ghurch|Law3.' 

The times anciently were not fo zealous for due obfervanceof - v ,n- 
Drone worfliip, unlefs by the Church- men who-were the lea- ,e 1 " 
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ders therein , a forrain Canon was made to enforce that duty 
Caron. A port. j on g before * but it would not down with the rude Saxons ; 
cap. 10. foeft or the greater fort of them were content to come to 

Church only to pray and hear the word, and fo went away * 
Bed.hift.Iib. g. this is noted by that ancient writer in nature of an imputation, 
cap. 26. as jf fomewhat elfe was to be done which they neglected* this 
Mag. Ceot. 7. fomewhat was the MafTe, which in thofc days was wont to be 
cap. 6» acted after the Sermon ended : and it's probable that if the 

Nobles were fo ill trained up, the intcriour fort was worfe i 

and yet rind we, no £aw to coiiftrain their diligence:, or to 

/beak more dainlv. i* : 

Conci!. Brit, 
p. -506. ' 



fpeak more plainly, it's very likely the Saxons -were fo ^folute 
in their worfliip,as there was cither Jittlc need of Law tcKre- 
tain them, or little ufe of Law to reclaim them, tor it's ob- 



fcrved in their Jate Pfclter^hat the Roman Clergy was not more 
forward to Image pr Saint- worOiip, than the people were 
backward thereto \ and therein ihewed themfelwcs the true 
Seed of their Anceftors in Germany, of whom it's pbferved 

Gc C rm. M ° r ' that the y ind ' Jre(i not Jmages, but worfhipped a Deity which 
they faw fola revcrentia. 

Sorcery and Witchcraft they had in abomination : yet it 
was a lm always in a mitt, and hard to be decerned but by the 
Concil.Brit. quick-lighted Clergy > and therefore it was left to their cen- 
^46. * " f ur e> as a iln againft the wormip of God. This EtMald 
An. 74$. the Mercian King firft endowed them with » and they alone 
exercifed the Cognifance thereof till Alfred's time, who 
Ibid. 577. inflicted thereupon the penalty of Banirtiment: but if any 
Ibid. 40$. were killed by inchantment, the delinquent fuffered death by 
Ad. '958. a Law made by JEtbeljlan. And jthus by degrees became one 
and the fame crime puniftiablein feveral jurifdidtions in feve- 
Ttrhry ral refpec'ts. 

J Concerning Perjury, the Prelates had much to do therewith 

in future times, and they had the firft hint from Ina the Saxon 
King's grant to them of power to take teffimpnies upon Oath > 
U Sax fo 4. as topping lnat tIie Reverence that men might bear to their 
pcrfons and functions would the rather over-aw their tongues 
in witnclTing \ that they would not dare to falfifiej leaft thefc 
knowing men mould efpic it, and forthwith give them their 
doom. But no politive Law allowed them that power of 
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fentence till JZtbeljian's Law gave it and upon convi&iorrby An - ?> l8 « 
the fame Law diftefted the delinquents Oath for ever. r ■ ' 

Sacriledg comes in the next place, being a particular crime s acr ' t Udg* 
merely of the Clergy-mens exemption and naming \ for be- • 
fore they Baptized it> you might have well enough called it 
Theft, Opprefliom or Extortion. This crime the Prelates 
held under their cognifance by vertue of that general Maxim, concil. Bris 
that all wron& done tp the Church muft be judged by the p. 127. 
Church. The firft time that I canobferve they challenged Ar.tfio. 
thispower,was by Egbert Archbifhop of ftr^inthe Seventh Ibid - * 6 * 
Century. * * 

But;nothing was more their own tjian Simony and that Symony. 
may be'the reafon why we flodfo Httle^tjjereof either for the 
/ xliifcovery or correcting thereof. All Hfmer crimes were in 
'their tirlt a& deftrudtive to the Church, but this advantagious *, Concil. Erie, 
and therefore though the Canons roar loud, yet the execution l6 *' 
is not mortal , becaufe* it's bent againft the dignity, and not 
the gain * and althqugh the Canon would not that any Pres- 
byter (hould be made, but prefented therewith to fome place 
to exercife his function in* yet it ferveth not for thofe times 
when men were fent forth rather to make flocks, than to feed 
flocks. 

And yet the theam of marriage was the beft diflv in all their; Matrimonii 
entertainment: they had the whole common place thereof caufeti 
with the appurtenances within the compafs of their Text, be- 
fore ever it attained the honour of a Sacrament. It was a 
branch of Mofes Law,whareof they were the fole expofftors* 
andfofeemeth to be caft upon them by a kind of neceflity, 
as an Orphan that had no owner. . Neverthelefs a paflage in it 
Eufebius femcih to repofe this truft in the civil Magiftrate: 
for he relateth out of Jiflin Martyr concerning a Divorce fued 
H out by a godly Matron long before the Prelacy got into the 
in Saddle, or the Clergy had the power of Judicature: And 
^ • whereas Lucius taxed Vrbicius the Magiftrate for punifhing 
,j t Vtokmy who was guilty of no crime worthy of his cognifance 
' J£S in that kindVafltongjft other crimes enumerated by him, 
^ whereof Tiolomy was not.guilty, he nameth the crimes againit 
jj the Seventh Comrnandement, intimating thereby a power in 

of ; H ' 
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Beda.hifU.i. 



Concil. Brir. 
up. 

Concil. Brie, 
p. 427. 
An. 544. 



Incefl. 

Concil. Brie. 

J*- *P*- 
An. 905. 

Adultery. 
Tvntcation. 
CoDcil. Brie. 



the Judge to have cognifance of thofe crimes as well as other?. 
But the Prelacy beginning to mount, nibled at it in the fecond 
Century, but more clearly in the fourth, when the perfecuti- 
ons were allayed, and men of learning began to feel their 
honour i and never left purfuit till they had fwallowed the 
bait, and exercifed not only a judiciary power in determining 
all Doubts and Controverfies concerning the fame > but chal- 
lenged an efficienciary power in the marriage-making. This 
garland Aujiin brought over with him, and crowned Jthe 
Saxon Clergy therewith , as may appear by his Queres to Pope 
Gregory: and thus the Saxons that formerly wedded them- 
felves, became hereafter wedded by the Clergy » yet the civil 
Magifirate retained a fupream Legiflative power concerning 
it, as the joynt marriages between the Saxons, Britons, and 
Fids do manifeft > for it's laid of that work, that it was 
efle&ed per commune concilium & aftenfum omnium Fpifcoporum, 
procerum,comitum& omnium fapientum feniorum & pop u I 'or um 
totius regni & per prjeceptum liegis-ht£, and in the time of Ed- 
wardthtit King were cnacled Laws or rules concerning rnar- 
riage> and fo unto the Lay-power was the Eccleliaftical adjoyn- 
ed in this work- 

The Clergy having gained the principal, with more eafe 
obtained the appurtenances i fuch as are Baftardy, Adultery. 
Fornication, and Inceft. There was fome doubt concerning 
Baflardy, becaufe it trenched far into the title of inheritance, 
and fo they attained that fab modo y as afterward will appear. 
The Laws of A l/red and Edward the elder allowed them the 
cognifance of Fncc/t > although nevertheleft the civil M3gi- 
ftrate retained alfo the cognifance thereof, fo far as concerned 
the penalty of the temporal Law. Adultery and Fornication 
they held without control i yet in the fame manner as the 
former i for the civil Magiftrate had cognifance thereof, fo 
far as touched the temporal penalty : And to give them as 
much as can be allowed, it's probable that in all or moil of 
the cafes foregoing they had the honour to advife in determi- 
ning of the crime, and declaring the Lawj or defining the 
matter v for in thofe ignorant times k could not be expe&cd 
from any other-. 

But 
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But how the cognifance of Tythes crept under their wing, T/tbts. 
might be much more wohdred at, for that it was originally 
from the grant of the people ; nor can a better ground be 
found by me than this, that it was a matter of late original ; 
for till the Seventh Century the times were troublefomc, and 
no letled maintenance could be expected for the Minilhy, 
where men were not in foirie certainty of their daily Bread. 
And as it will hardly be demonftrated that this title was ever 
in any pofitive National Law before the time of Cbarlemain, 
in whofe time by a Synod of Clergy and Laity it was decreed 
that Tythes mould be gathered by fete&ed perfons, to pay the 
Bilhops and Presbyters : So neither can I rind any Saxon Na- SvnodDuricn. 
tional cqnftitution to fettle this duty, till Alfred's time, al- cap. 7 . 
though the Church-men had them as a voluntary gift ffofar An- 79$. 
as touched the quota . pars J for the fpaceof iveJl n/gh a hun- 
drcd years before. , Put Alfred made a National Law under a a 1 ubraad 
penalty to inforce this duty > which the Canon could not 
wring from the Saxons 9 how dreadful foever the cenfure Concil. Brie 
proved. And by this means the Church had their remedy by P- 277* 
Ecclefiafticai cenfure for the matter in fad, and a lfo the civil 
Magiftrate the cognifance in point of right, albeit future times 
introduced a change herein* 



C H A P XV. 

K/f brief Cenfure of the Saxon Prelatical Church- 
Government, 

THis that I have faid might at the firft view feem to repre- 
fent a curious iiru&ure of Church-policy , which might 
have put a period to time it felf i but ( to (peak fine ira & jtn- 
dio ) the height was too great> considering the foundation, and 
therefore ever weak, and in need of props. The foundation 
was neither on the Rock, nor on good ground, but by a Ginn 
(brewed to the Roman Contiftory, or like a Caftle in the Ait 
hanging upon a pin of favour of Jiings and great men. At the 
firii they thought bell to,temporifc,and to hold boththefe their 
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firings to their bow : but feeling themfelves fomewhat under- 
propped by the conferences of the ignorant people, they foon 
grew wondrous brave, even to the jealou fie of Princes j which 
Conci!. Erit. alfo was known fo notorioufly, that the pubilck Synods 
P« 2 54* rang that the Prelates loved not Princes, but emulated them, 
n ' 747 ' and envied their greatnefs, and purfued them with detraction! 

And if the Cloth may be judged by the Lift* that one example 
of Wilfrid Archbimop of Tor(wi\\ fpeak much. He was once 
MalmcsVceft fonumWe minded" as he would always goon foot to Preach 
pomif. Bbfj.' the Word -, but by that time he was warm in his Archbifhops 
Aa.dio. Robes, he wasferved in Veflels of Gold and Silver, and with 
Troops of followers, in fuch Gallantry as his Pomp was en> 
vied of the Queen. A ftrange growth of Prelacy in fo fmall a 
fpace as Eighty years, and in the middeft of ftormy times, fuch 
as then afflicted this poor Countrey : But this is not all for 
never doth pride lead the way, but fome other bafc vicc'f ol- 
lows. I will not mention the lives of the Monks, Nuns and 
Boniface epirt. other Clerks > Malmsbwy fpeaks fufficiently of their Luxury^ 
ad cutbertmn. Drunkennefs, Quarrelling and Fighting : Others witnefs there- 
in. 745- to, and tell us that the Clergy feldom read the Scripture, and 
did never Preach \ and werefogrolfely ignorant, that Alfred 
the King being a diligent Tranflator of Latine Writers into 
^ the Saxon Tongue, rendreth this reafon, becaufe they would 
Condi. 1 Brit.' be very ufeful to fome of hisBifliops that underftood not the 
f $ 9- Latine Tongue. Nor were the Presbyters of another die w 
for that King bewailing their ignorance, in his Lettet to Wol- 
figxs, tilth, that thole which were de gradic fjirituali were 
come to that condition that few of them on this fide Humber 
could under/land' their common prayers , or tranllate them into 
Saxon and fo few, as I do not (faith he ) remember one oh 
this fide the fbames when I began to reign. And the Synod, 
that fhculd have falved all, covers the fore with this Canoni- 
cal plaiiler, that thefe of the Clergy that could not fay Do- 
Conci!. Brit- mntmifewe in Lafftte; fhould inftead thereof fay, Lord have 
p- 1 4 8. &. 2 5 3 . wry) U p 0H us m EngliuV It was therefore a vain thing for 
a 74 . 7 * the Clergy to reft upon their works, or title of Divine-right > 
Their great Pomp, Sacred places, and favour of Kings com- 
mended them to the Adminifti3tioji , or rather. Adoration of 
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ignorant people, and the favour of the Roman chair unto the 
regard of Kings ? who maintained their intereft with the 
Conclave on the one fide, and with the people on the other 
fide by their means > and fo they mutually ferved one ano- 
ther. ^It cannot be denied but the Pope and Kings were good 
Cards in thofe days i yet had the Prelacy maturely confidered 
the nature #f the Saxon Government , fo much depending 
upon the people, they might have laid a more fure foundation 
and attained their ends with much more eafeand honour. I' 
commend not the bafe way of popularity by principles of 
flattery > but that honourable fervice of truth and vertue which 
fets up a Throne in the minds of the vulvar, few of whom 
but have fomefparksof nature left unquenched » fcr though 
reipec^t may chance to meet with greatncfs, yet Reverence is 
the- proper debt to goodnefs, without which we look at 
great men as Comets whole influence works miichief, and' , 
whofe light ferves rather to be gazed upon , than for dire- 
ction. 

The foundation thus unhappily laid , the progrefsof the 
building was no left irregular in regard of their ends that 
they aimed at: For firft, they admitted the Laity in:o their. • 
Synods* who were not fo dull but could efpie their ambition,, 
nor fo bafe fpirited as to live in flavery after convi&ion : This r 
errour was efpied Iconfefs, but it was too late> and though: 
they reformed it, yet it was after Four hundred years labour , 
and in the mean time by the contentions of the Clergy a- 
rnongft themfelves, Kings had tirtt learned fo much of their. 
Supremacy, and the Laity fo much of their liberty, as they 
began to plead with the Clergy , and had brought the matter 
toiflue, before the §ynod could rid themfelves of thefc Lay- 
Spectators, or rather Overfeers of their ways and adHons. A\ 
fecond errour^ wasthe yoking of the Bifliops power under that 
of the Synods. For- ihey had- little or no power by the Canon 
that was not under their- controle , neither in ad million or 
deprivation of Presbyters or others, determining of any caufe,-* c jN . 
nor paflingfentenceof excommunication-; and this could not l:c x ^!°* 
but much hinder the haity growth of Anrichritt's power in 
this Kingdom > nor.could it ever be.compkated fo long as the 
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Synods had the chief power. Neverthelefs the' in thralled 
fpiritsof the Clergy, and terror of the Papal thunderbolt, in 
continuance of time furmounted this difficulty, and Synods 
became fo tame and ealily led, as if there had been but one 
Devil to rule amonglt them all. For if any quick eye, or active 
fpiritdid but begin to peep or ftir, the Legate e latere foon re- 
duced him into rank, and kept all in awe with a Sub pcena of 
unknown danger. A third crrour, was the allowing of pe- 
culiars and exemptions of Religious Houfes from ordinary 
jurifdidtion > and this was an crrour in the rirft concoction, a 
block in the way of Prelacy , and a clog to keep it down. 
This errour was foon felt, and was occaiion of much mutiny 
in the body Eccleliaftical : but exceeding profitable for Rome, 
not only in point of Revenue by the multitude of appeals, 
but efpecially in maintaining a party for the Roman See> in 
cafe the Prelacy of England mould ftumble at the Supremacy 
of T^ome. Otherwife it feemed like a Wen upon the body , 
rather than any Homogene Member, and without which cer- 
tainly the Englilh Prelacy had thriven much better, and the 
Roman chair much worfe. In all which regards I muft con- 
clude that the Prelatical Government in England was as yet 
like a young Bear not fully licked, but left to be made compleat 
by time and obfervation. 



, CHAP XU, 

Of the Saxons Common-weal , and the Government 
thereof 5 and firlt of the King. 

HAving already treated of the Saxon Church, in order I 
am now come to the Republick, which in all probability 
will be expected to be fuitable to their original in Germany, 
whereunto having relation, I (hall rirft fall upon the perfons 
and degrees abftra&ively, then in their AiTemblies, and laftly of 
their Laws and caftoms. The Saxons in their firft ftatein 
Germany werediftributed into four Clafles, viz* the Nobles , 
the free-men, the manumitted perfons , and the bond-men. 
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Under the Nobility, and from them, arofe one that was called 
a King, of whom T (hall fpeak a part : the two laft differed 
only in the bare liberty of their perfons, and therefore may 
be comprehended under one head, as they were in their ori- 
ginal. 

A King amongft the Saxons in probability was anciently a 
Commander in the field, an Officer pro te mpore, and no neccl- 
fary Member in the conftitution of their ftate •, for in time of 
fieace, when the Common-wealth was it felf, the executive 
power of the Law refted much in the Nobility: but in times 
of War, and in publick diftradtions they chofe a General , and 
all fwarc Obedience unto him during the Wari it being fini- Witikom.geft; 
(hed, the General laid down his Command, and every one Saxon - 1,b - »• 
lived *q*o jure propria contenttts poteftate. But in their tranfmi- 
gration into Britain, the continuance of the War caufingthe 
continual ufe of the General, made that Place or Office to fettle 
and fwell into the condition of a King > and fo he that was 
formerly Vux became Rex, there being no more difference in 
the nature of their places than in thefenfeof the words, the 
one fignifying to lead, the other to govern *, fo as he that for- 
merly was a fervant for the occalion , afterwards became a 
fervant for life, yet clothed with Majefty, like fbme bitter Pill ' . 
covered with Gold, to make thefervice better tafted. Nor 
was the place more deferable, if duly conlidered. For rirft, his 
Title refted upon the good opinion of the Free-men *, and it 
feemcth to be one of the beft Gems of the Crown for that he 
was thereby declared to be moft worthy of the love and fer- 
▼iceof the people. Yet was the ground of their Election fo 
uncertain, as a man might imagine that fomctirnes there ap- 
peared more of the will than of the judgment in its that it 
might be faid to be the more free, for they neither excluded 
women nor children further than prefent occalions lead them. 
The WciX-Saxons depofed Seburg their Queen, becaufe they W. Wcftnu. ; 
would not right under a woman \ but the Mercians obeyed w'wlftm. 
El/fed their Queen, and under her fought valiantly with good An 911,919%. 
fucceis againik the Vanes \ imitating the cufrom of the Si- Tacit. 
tones or Norwegians in Germany \ as they might borrow it Crag-.ua. 
from inz ltacedernonians. A Cuftom it was fo much the 
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more honourable, by how much it demonftrateth freedoms, 
and that the worth of the people relted not fo much in the 
head, as it's dirTufed through the whole body. And it feemeth 
to run in the blood of an Etfg///fc-man 5 even to this day, to 
be as brave under a lingle Queen, as under the moft valiant 
King 1 if not much more ; and liill to llrive to be as famous for 
the defence of Majcfty -wherever they fet it, as the Britons 
were of old *. Nor were they different in their refpec't of age 
from that of the Sex \ for though after the death of Edmond, 
JLdwin or Edgar were f o have fucceeded in the Crown by the 
right of defcent,yet the States would not admit them, be- 
caufc they were Minors i but the Mercians admitted Kenelme ' a 
child of Seven years old to be their King. They likewifc ex- 
cluded not Baftards till the Clergy interpofed i for they having 
wound them r elves into the Councils of the Kingdom, pro- 
cured a conftitution to back them in the Election of Kings 
Legitime, &c. Let the Kings be legally chofen by Pfiefts and 
Elders, and not fuch as as are begotten by Adultery or Inceft : 
Which conftitution was made in a Lcgatinc Council, and con- 
firmed by great Offa : The rule of their Election was the fame 
with that in Germany, viz. to Elect the chicfeft out of the 
chiefelt family, that is, the chiefeft for worth, not by defcent i 
yet the honour they bare to their brave Kings who had deferved 
well, made fome to honour their poflerity, and to chufe their 
eldeft after their deccafe, and fo in time Crowns were taken up 
by cuftom, and Election oftentimes fubfequent was accounted 
but a ceremony, unlefs the people will difpute the point. 

Secondly, this Election was qualified under a ftipulation or 
covenant , wherein both Prince and people were mutually 
bound each toother} the people to defend their King, which 
the Htftorian faith was prtcipuum Sacramentum^ and the Prince 
Jp the people to be no other than. the influence of the Law 
futable to that faying of JEthelftan the S axon King, feeing I 
according to your Law allow you what is yours, do you fo 
w.'th me > as if the Law were the fole umpire between King 
and people, and unto which not only the people, but alfo the 
King mult fubmit. The like whereunto Ina the great Saxon 
IA- SnxLamb. King alfo> no great man, faith he, nor any other in the whole 
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Kingdom may abolim the written Laws. Kings- furthermore 
bound thcmfelves Cat their entrance into the Throne ) here- 
unto by an Oath > as it's noted of Canutus, unto whom after 
Jbttyldred was' dead, the Biihops, A bbats, Dukes, and other Miror cap. i. 
Nobles came and fclccTed him to be their King, and fware 
Fealty unto him \ and he again fware to them that Secundum wigonn . 
Deum & fecundumfeculxm^Scc. viz. according to the Laws of An. 1016. 
God and of the Nation he would be a faithful Lord to them. 
It's probable. I grant that the pr&cipuum Sacramentum formerly 
mentioned was in the firft, nature more perfonal for the de- 
fence of the .perfon of their leader whiles he was their Captfin: 
becaufe it much concerned the good of the Army, and with- 
out whom all muft feat ter, and bring alltoruinei and this 
the words of the Hiftorian do evidence. But thefafety of the 
.whole people depended not on hifh after the War was done , 
and therefore the oath t;ed them not any further \ nor did the 
fafety of the people ^afterwards , when as the Saxons entred 
this Land,fo abfolutc'ly reft upon the perfon of the King, efpe- 
cially. if he proved unfit to manage the work: and therefore 
the fealty that the people fware to their King, was not foab- 
folutely determined upon their perfons , otherwife than in 
order to the publick weal, as may appear from the Laws of 
the Confeffor , who was within Thirty years after the Reign 
of JEtbelftan^ formerly mentioned i The words in Englifh run 
thus : All the people in tbsir Folkptote Jball confederate them- 
felves as fworn Brethren , to defend the Kingdom aga'mjl fir angers 
and Enemies, together with their Lord the King, and to prejerve 
b'yt Lands and Honours together with him with all faithfuln efs* 
and that within and without the Kingdom of Britain they will he 
faithful to him as to their Lord and King. So as 'tis evident the 
- Saxons fealty to theft King was fubfervicnt to the publick fafe- • 
ty, and the publick fafcry is neceflarily dependant upon the li- 
berty of the Laws. Nor was it to be expe&ed that the Saxvns 
would endure a King above this pitch. For thofe parts of 
Germ any C whence they came ) that had the Regiment of Kings 
( which thefe had not) yet ufed they their Kings in no other, 
manner than asfervants of State in fending them as Embafla- Tacitus 
dors and Captains, as if they claimed more intereft in him 
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than he in them : and the Hiftorian faith exprefly, that a- 
mongft thofe people in Germany that had Kings, their Kings 
had a defined power, and were notfupra libertatem. And 
this Maxim of State became afterwards priviledged by Saflcl-u- 
ary : for by the growth of Antichrift , not only the Clergy, 
but even their Tenants and Retainers were exempt from reach 
of Kings,and even by their own conceflion allowed of a Law 
LI. Sax. Ed. tnac cuc tne throat of their indefined prerogative viz. That 
ctp.j7. if the King defend not his people, and cfpecially Church-men 



* 



from injury , nee nomen Regis in eo confiabit , verum nomctt 
Retype>-drt. Which Law however it might pafs for currant 
Divinity in thofe days, yet it's lhange it mould get into a 
w. Weftm. publicka&of State. Nor was this a dead word, for the peo- 
Ad. 756. 758. pic had formerly a trick o£ depoling their Kings ( when they 

peep above the ordinary reach ) and this was an eafie 
' 755 ' work for them to do, where ever neighbouring Princes of their 
own Nation watched for the windfals of Crowns : Thig made 
the Monarchical Crown in this Land to walk circuit into all 
parts of the Countrey to rind heads fit to wear it felf, until the 
Norman times. 

Thirdly, the Saxonr had fo hammered their Kings in their 
El.clions, and made them fo properly their own, as they claim- 
ed an intereft not only m the perfon of their Kings, but 
aJfo in their Eftates, foasin fomc refpe&s they were fcarcely 
JitijHW. For King Baldred had given the Mannorof Mallngs 
ConciI.'Brit. j n SuJJex to Cbrifl-cburcb in Canterbury i and becaufe the Lords 
confented not thereto, it was revoked, and King Egbert after- 
wards made a new grant by advice of the Lords which (hews 
that theDemefnes of the Crown were holden facred, and not 
tobedifpofed of to any other ufe , thoqgh pious, without 
tbe confent of the Lords; and herewith concur all the 
Saxon infeodations, attefted and confirmed byBifhops, Ab- 
bots, Dukes, and others of the Nobility under their feveral 
hands. 

Neverthelefs Kings were not then like unto plumed Eagles- 
expofed to the charity of the Fowls for food, but had a Royal 
maintenance fuitable to their Majefty i their power was dou- 
ble, one as a Captain, an other as a King;, the rirft was flrft, and 

made 
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made way for the fecond i as Captain, their power was to 
lead the Army, punifh according to Demerits, and according 
to Laws i and reward according to Difcretion. As Captain, 
they had by antient cultom the fpoil left to their ordering 
by permiffion of the Army, Exigunt Frincipn liberal itate ilium vacitus. 
Malorem equum, illam cruentam & vi&rkem frameam ; and 
they were not wont in fuch cafes to be clofe handed ( per beU 
rapm munificentue materia ) the fpoils in thefe wafted parts 
of Germany bring little other than Horfes and Arms. But 
after they came, into Britain^ the change of foil made them 
more fat > Hoifes and Arms were turned into Towns , 
Hpufes, Lands, and Cattel ; and thefe were diftributed as fpoils 
among* the Saxon Souldiers by-thclr Generals, and this re- 
dounded to the maintenance of the State and port of the great 
men, who were wont to be honoured nonftipendiis fed mune- 
ribtu , and the people ufed ultra &viritim conferre primipibus Ta 
lei armemorum velfrugum aliquid'y but now upon the diftribu- 
tion of conquered Towns, Houfes, Lands, and Cattel in Br/- 
tain a yearly product of Victuals or other fervicewas refcrved 
and allowed to the Saxon Kings' by the people , as the people 
allowed to Jofjua his Land, Jof. 19. 46. So as they needed no 
longer the former courfe of Offerings, but had enough to 
maintain their Royal port, and great fuperfluity of Dcmcfnes 
betides i as their charity to the Church-men does fufficiently 
evidence : and by this means all the Lands in England became 
mediately or immediately holden of the Crown, and a fetled 
maintenance annexed to the fame » befides the cafual profits 
upon emergencies, or pcrquiiltes of Fellons or Fugitives goods, ^ 
mines of Gold and Silver, treafurc trove, mulcts for offences, . 
and other priviledges, which being originally in the Kings JJ , S|' ,0f " 198 
were by them granted, and made Royalties in the hands of wcap * 4 
Subjects as at this day. 

To the incrcafc of Majefty and maintenance there was an 
accefs of power, not to make, difpenfe with, or alter Laws, 
but to execute and act the Laws eftabliOied : and againlt this 
power there was no riling up fo long as it like an unfethered 
Arrow gadded not at random. It's true the Church-men or 
Prelates checked them often, but could never give them the 

I 2 mate. 
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mate. For peace fake Kings many times yielded much-, yet 
would no King of Saxon principles allow of any Canon that 
extolled the Clergie's Authority above that of Kings; and 
though the placing and difplacing of Bifhops feemed to be all 
Eccletiaftical work, yet would not the Kings altogether con- 
nive: as the examples of J#<* in placing a Bifhop in Wtls^ 
Malmcsb. geft. Qffa in making two Provinces of one, Cenulpfm in reftoring 
pontif. Hhufc rolydoruS) Ed/rid in depofing Wilfrid^ and Edward theCon- 
gcft.Rcg.liJ/l. fefr or j n nu king Robert Norman Archbiihop of Canterbury may 
M. P paris induce into opinion > and for their own fafety .fake the Prclats 
An. 10P5. thought it wifdom for them fometimes to ftoop to that power 
that at other times, they muft be beholding to, and there- 
fore though in Synodical difputes they would hold with the 
Canon , yet in matters of action would fuit with the occafi- 
on, and thereby taught Princes to account of Canons but as 
Notions i and politickly to put the honourof Commiflioners 
upon thefc men : thus the current of both powers palling in 
one chancl made the people drink double Beer at once - , the 
turns both of Pope and King were' competently ferved, and 
thefe men had the honour of the two-handed Sword i and 
all fecmed compofed into a fair compromife. But the Pope- 
dom finding its Authority becalmed indused this but as a bur- 
den, till Pope Nicholas thefeconds time, who by the like trick 
commended all to the Crown, as from die Papal benediction. 
For Edward the Confcflbr upon his foundation of the Abby 
ot JVejiminjler fent to the Pope tor his allowance, and confir- 
mation of what he had done, or was to do » and to make way 
for the more favour fent prefents, and a confirmation of Rome- 
fect: The Pope was fo inflamed with fuch an abundant mea- 
fureof blciling, as he not only granted the Kings defire> but 
alfo difcharged that Abbey from ordinary jurifdidtion, made it 
'a peculiar fubjedt only to the Kings vili tat on, and concluded 
his Bull with this horn. Vobis vera < & fnjteris veftris regibus 
Concil Brir commii timns advocationem & tuitionem ejufdem loci & omnium 
p. 6 1 4. * t otitis Anglic Ecclefiarum^& vice nojlra^atm concil io Epifcoporum 
An. 1066. & Abbatum conjiituatis ubique qu£jufta funt. How the King 
took the conclufion I find not, but he could never make better 
ule than by way of eftoppel, unlefs he meaned to facrificc hft 1 
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own right as a thank-offering to a fhadow , which I tint! not 
that he or his next fucccflbrs ever did : but as touching the 
Laity , Hiftories do not touch upon any conceit of with- 
drawing Monarchical power. It's true Kings had their excef- 
fcs, yet all was amended either by the body of the people, 
when they pleafedto examine the matter, or by the Princes 
fair complyance when complaint was made, and fo the Law jj . Canuc. 
was faved. And thus upon all the premifes I thai! conclude - ) cap. 67. f 
a Saxon King was no other than zprimum mobile fet in a regu- 
lar motion, by Laws eftablimcd by the whole body of the 
Kingdom. 



CHAP. XVII. 

. • 
Of the Saxon Nobilitj. 

THe antient Saxon Nobility in Germany were the chiefeft 
in action both in War, and in Peace. That rank of men 
was contiued by Three means, viz. by Birth or Blood, by 
valour, and by wifdom .* the rirft was rather at the rirft a 
item arifihg out of the rirft two, then a different degree or 
kind : for Noble blood was at the firft innobled by brave 
actions, afterward continued in their honour to their pofterity, 
fill by as bafe courfes it was loft, as it was gained by worthy 
Atchievements i thefc were called Adelingi. The Nobility of 
action coniifted either in matters of War or of Peace. Thofe 
of Peace arofe principally from wifdom, which being gained 
for the moft part by much experience, were therefore called 
Aldermanni or elder men. The Nobility of War arofe fomc- 
what from valour or courage with wifdom,but more from good 
fuccefs \ for many brave and fortunate Commanders have not 
been very daring, and the braveft fpirits though wife? have not j, 
been ever honoured with good fuccefs \ thefe were called: ca p ? . * 
Heretocbii. Nevertheless all thefe names or titles were ufed Nicard. lib. 4?. 
promifcuoujlyjn fol 1 owing times, and all called Nobiles > but 
both that and Dtfces^Satrajw^ and Comites w*re all of the Ro 
", 1 man. , 
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man Dialed, as the former were of the Saxon. Time alfo 
brought others inXo this Honourable band, viz. The great 
Officers of the Kings houfliold , and rheir attefis are found 
amongft tkc Kings Charters, amongft the Nobles > And that 
much advanced the price of Kings j for he that is worthy to 
he not only Lord above Nobles, but Mailer of forae, may by a 
little curteiie prevail over all. This (tarry Heaven had feveral 
Orbcs ; fomc fo high > as in common efteera they were next the 
Imperial Heaven, having a tincture of Royal blood, and at 
the next door to the Throne '> Others, though not of fo clear 
light, had nevcrthelefs no lefs powerful influence upon the 
people, but rather more, by how much more nigher to them. 
Their power in matters of peace or government of the Conv 
mon-weaj was exercifed either colledively or apart and feve- 
ra'ly. In their meetings they ordered the fmaller emergencies 
of the pubJick in convocating and directing the people. Ve . 
minoribm rebut amfidtanf principet. Thefe minora arefuchas 
arefubfervient to the majora and fro hie & nunc require fud- 
den order touching any particular part or member of the 
Common-wealth. At other times they vifited their feveral 
Territories or circuits , hearing and determining matters of 
Controverfie, and executing Judgment according to the known - 
Laws. Principe/ jura per fagot vicofque reddunt. Y et they 
had comixes of the Countrey joyned with them > whereof 
Tscitus. afterward. This was their courfe in German Saxony \ but in 
England the new ftem of Kingly power anting higher than 
all the reft fucked much from them, and kept them under: 
for the judiciary power was in time drawn up into the Regal 
order , and the Lords executed the feme as Deputies from and 
•under him, deiigned thereto by Writs and Commirnons, as 
it's more particularly noted of King Alfred. The Lords thus 
Scc°i Ca ^' * leflened. in their judiciary power, carried the Ms Authority in 
their Votes and Confutations. The King was a perpetual 
Moderator in that work, and it was no fmall advantage he had 
thereby to (way the Votes. Men that are advanced, if they 
have any excellency, foon gain admiration » and it's a hard 
thing for one that hath yielded his heart to Admiration , to 
keep it from adoration.Thi$ hath mounted up Kings to the top 
- i more 
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more than their own ambition, and made (them undertake 

what they ought not, becaufe we efteem more highly of them 

than wc ought. I fpeak not againft due, but undue Obedience » 

for had the Saxon Lords rcmembred themfelves, and the true 

nature of the Authority of their King, they needed not to be 

amazed at their check, nor to give way to their patfion, as Concil.Brir. 

they did many times , and advifed others to do the like. Nor p. 3,3- 

had Kings by degrees become beyond controll and uncapable • 

to be advifed. This errour the Lords efpied too late, and fome- 

times would remember their antient rigjht and power, and did 

take boldnefe to fet a Law upon the exorbitancy of their M - Wcrtm. 

King, as in that cafe of JEtbelwolf and his Queen amongft Au " 8 

others may appear: but that was like fome enterprifes that 

owe more to extremity of occafionthanto the courage of the 

undertaker. 



CHA P. XVIII. 

Of the Freemen amongfl the Saxons. 

THe next and moft confiderablc degree of all the people, 
is that of the Freemen called antiently Friliagi or 
free born, or fuch as are born free from all yoke of Arbitrary 
power, and from all Law of compullion other than what is 
made by his voluntary content V for all free men have Votes in 
the making and executing of the general Laws of the. King- 
dom. In the ft ft they differed from the Gauls, of whom 
it's noted, that the Commons are never called to Council, nor £? f V Cora * 
are much better than fervants. ' In the fecond they differ from 1 * * 
many free people and are a degree more excellent being ad- 
■joyned to the Lords in judicature , both by advice and power, 
cotifiliHm & attthontas adfknt -, and therefore thofe that were Tac i tu5i 
«lec3ed to that work were called Comites explebe^ and made 
one rank of freemen for wifdom fuperiour to the reft : Ano- 
ther degree of thefe were beholding to their Riches , and 
•were called Ciiftodes Tagani an honourable title belonging to . 
Military fetyice h and thefe were fuch as had obtained an eltate ^-jaJ 
• 1 * of 
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of Inch value as that their ordinary Arms were a Helmet, a 
Coat of Mail, and a guilt Sword: The reftof the freemen 
were contented with the name of Ceorles or Pagani , viz, 
Rural clowns, who neverthelefs were the moft conliderable 
party both in War and Peace : and had as fure a title to their 
own liberties, as the Cujioder pagani , or the Ccuntrcy Gentle- 
men had. 



CHAP XIX. 4 

■' Of the Villages amottgfl the Saxons. * 

THe moft inferiour rank amongft the Saxons were thole 
that of latter times were called Villains j But thofe 
alfo antiently divided into two degrees, the chiefer of which 
were called Free-lazzi. . Thefe were fuch as had been flaves, 
but had purchafed their freedom by dcfeitj and though they 
had efcaped the depth of bondage > yet attained they not to 
the full pitch of free men > for the Lord might acquit his own 
title of bondage, but no man could be made free without the 
a<3 of the whole body. And therefore the Hiftorian faith, 
that they are not ww/f «ra fitpra fervos, orfcarce not fervants. 
They are feldom of account in any family, never in any City. 
But in Kingdoms fomctimes advanced above the free men, yea 
above Nobles. Thofe are now adays amongft the number and 
rank of fuch as are called coppy-holders, who have the prm- 
ledge of protection from the Laws, but no privitcdg of, Vote 
in the making of Laws. 

The moft inferiour of all were thofe which were antiently 
called Lazzi or flaves > thofe were the dregs of the people,and 
wholly at the will of their Lord to do any fervice, or under- 
go any punifhmenti and yet the magnanimity of the Saxons 
was fiich as they abhorred Tyranny : and it was rarely ufed 
amongft them, by beating, torture, imprifonment,, or other 
hard ufage, to compel them to ferve > they would rather kill 
them as Enemies > and this wrought Reverence in thefe men 
towards their Lords, and maintained a kind of generolity in 

their 
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he lr mmds that they Ad many brave exploits, and many 
tunes not only purchafed their own freedom, bu alio brS 
firength and honour to the Kipdom. And though S! 
lency of the IW much quelled this ^/ffinef 'Te t 

mfn A»rf& v? '° ■ mMn tlicm ftlves towards cheir 
■'A J ^ y ne-thenncur guilt againuGod, nor offence 

o^ole anH 111- V^l" a " ° ne ' '° them as Got 

degrees ot men amongft the Saxini, being the materials of 
their Common-weal i a model vhelJi .u , 
pvmifinanf rh^t ,..!.- j wnereot in the making and 
execut.ngof the L aws and manner thereof, now next enfueth 

■ ' 



CHAP. XX. 



r • . ' . . • • » i j " " jij^ f » y - - * - 

TT was originally a' Council of the Lords and 

t n* ZZ V$ W t n l he Lf Umed the of a Kin/dom the ™«* 
Jung was a Member thereof, andeeneralio ^Jr-j 8 ? mthe 

but always intended to be prefoft Thn fi ^ thefeb > 
his own perfon by emergent 51' £ ° Ugh fa 
foretimes by mf&CT »hd 

bePrefiden/in iTOAS^^^a * V^" 
CI*m> oi Cleve in IfHtJhire when th, r f Councilat 

Mo^dmarriedP^usw^efe . 
fent , arihf.^*tfiklt , becaufe of h^ minoritl ! 7* ^ « e ™£ ib . 2 . 
wnters fay froe^^was then in the Sixteenth ^2* r^ y " * f 
The Lords were alfo neverthelefs i„T /- y ar of hisa 6e- Lib - «• 

priWIedgasfbrmerly, anTttuf t jSLS* «***"«■ 
had gotten the privu'edg of. fcn^Bte^^^ 
his own name, vet it wa* h»r 5 ? 8 ra nd meeting ln 
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Tacitus. good as of thegreateft, arbiiriumeft penes plebem. And thus 
the Mickjemote or Winagenmoit of the S axons in England con- 
tinued in the King, Lords, and Free men by the fpace of One 
hundred and fifty years, and in fome parts of England nigh 
Two hundred years before ever the Ronian Bifhops foot ente- 
red, or the Roman Clergy crept into the Councils of State. Af- 
terwards the Prelates were admitted de bene ejje, for advice > as 
fapientes, and continued by allowance s howCanonically///* 
viderint, for I underftand it not, efpecially as the Scripture 
was then expounded, Nemo militant Veo implicet negotiij fectt~ 
laribus : yet if they be allowed ( what in thofe days they ordi- 
narily took up ) a degree of policy above devotion, that knot 
is alfo foon untied. I fay they entered as Sapientes, not as 
Prelati, or Church-governours > for then they had holden 
the fame power in Church-matters agitated in the Wittagenmot 
that they had ufurped in their Synods which they held only for 
Church-viiitJtion, which they could never have,becaufe the 
Sapientes regni had their Votes therein as freely as they. Nor 
could the Prelates by any Law entitle themfclves to fuch power ' 
orpriviledg, fo contrary to the privilcdg of the fWttagetmote. 
For though it be true that the German Prielis had a liberty to . 
beprefent in thefe grand Aflemblies, and to have fome prelir 
dency therein, as to command iilence^ &c. Yet it's no title t6 

tajcitut. thefe, un Ms they will interefi: themfclves as their SucceiTors, 
topoflcis by aj/ifDivinum that jus Viabolicum( which thofe 
Priefis formerly had ) in a way of immediate providence h 
lbmewhat like the polTeflion of the mantle of Eliab found by 
. EUJha. They might, I grant, plead the title from Kings » 
but it rhuft be granted alfo that Kings as yet had no more 
power over the Church than in the Common-wealth. Nor 
could they have that from the Lords which the Lords never 
had, but was ever accounted amongft the majora, and of which 
the tVittagenmote had the only cognifance, as it will appear in 
fome particulars enfuing. 

Unto the. King, Lords, and Clergy muft be added, as \ faid, 
the Ff eefritn* to make up the Mickjemote compleat \ and though 
kbe true, that no monument ot flory fpeaks of this grand 
weeting from their being in Germany, 'until after the com- 
ing 
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ing of Aufrin^ yet when as the Saxon Hiftories then find 
them in the fame condition that the German ftory leaves them, 
it's very probable that in the interval they continued their 
wonted cqftom , although they had no Learning to leave mo- 
numents thereof unto the world. And hereof the examples 
arc not rare in thofe remembrances that thofe ancient times 
have left us. For within fix years after Auxins arrival JEtbel- 
bert calls a Common Council tarn chriquam populL ha after Conc;f Brjt 
him made Laws inftituto Epifcoporum omnium fenato- Iu c.'' 
rum&uatumajorumfapientumpopu-li^ in magna fervor urn Dei U Six. Lamb 
frequentia. Alfred after him reformed the former Laws cqn- J anrab. fo.r 
fulto fapientum. After him Eabtlfran called a Council, in i b fa fo.^l 
which was the Arehbjfhop, and Wftfe feini the Optimates ' 5? " 
fapienteffrequentifjimi betides others, wffcfeof I (hall treat now 
tfraf I come to the matters handled in this'Courr. 
^nThe matters ifx agitation in the jyittagenmot generally were 
aft both of publick and private concernment. That which , 
concerned the publick were fuch as regarded removal of in- 
conveniences, fuch as are Laws for leagues and affinity with 
other Nations for preventing of War ■, and thus became the e B . 
Saxons and Britons United, and the mortal feud between p . nu 
thofe two Nations laid aUde,' and they made one > and the LI. Lamb. 
Saxont and Danes reconciled by a Covenant agreed unto» and Canubr.f9.3f. 
fworn between both Nations. The like alfo may be faid of 
their making ,of War of defence againft Forrain invafion. Mat- 
ters of publick and general charge alfo were debated and con- 
cluded in that Affembly, as the payment of Tithes , it's faid H" 
they were panted Rege Baronibus9& populo. Such alfo as con-. ^ , g Cant * 
cerned the Church i for fo Edwin the King of Northumberland ' ' 
upon his marriage with a Chrim'an Lady , being importuned to 
renounce his Paganifm,anfwcred he would fodo, if that his Antiq. Brie> '> 
Queens Religion fhould be accounted more holy and honou- P« $*• 
rable to God by the wife men and Princes of his Kingdom* 
And ail the Church Laws in the Saxons time were made in the 
fflkjemote .Moj^afteries were by theirgeneral confcnt dedicated, 
and their poffeflions confirmed. The City of Canterbury made Concil. Btit. 
the Metropblitane> matters alfo of private regard were there jyjj.,.^ 
proceeded upon, as not only general grieyajaces^ut perverting 
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of ju flice in cafe of private perfons : as in that Council cal- 
led Synodale concilium under Beormtlfus the Mercian King , 
qntfitum ej\ qwnnodo qu\i cum jujiitia fit traVtatus > feu quis in* 
jitfte fit jpoliatus. The name of which Council called Syno- 
dal mindeth me to intimate that which I have often endeavou- 
red to rind out, but yet cannotj viz. that there was any diffe- 
rence between the general Synods and the Wittagenmot , un- 
lefs merely in t'le Hrll occafion of the fummdns. And if there 
he any credit to be allowed to that book called, 7 be Mirror of 
Jujlices, it tells us that this grand Ajflembly is to confer of the 
Government of Gods people, how they may be kept from fin, 
live in quiet, and have right done them according to the Cu- 
ftoms and Laws i and more efpecially of wrong done by the 
King) Queen, or their children > for that the King may not 
by himfelf or Juftices determine caufes wherein himfelf is 
acton and tofum'ujg^lljit feemech a Court made to rife and 
lloop according to occaliori. 

The manner of debate was concluded by vote, and the funi 
taken in thegroffe by noife > like to the Lacedemonians , who 
determined what was propounded clamore non calculi s\. yet 
when the noife was doubtful, they took the votes feverally. 
The meeting of the Saxons at this Affembly in the fir ft times 
was certain, viz. at the new and full Moon. But Religion 
changing, other things changed thefe times to theFeaftsof 
Eajier i Yentecoft^ and the Nativity \ at which times they ufed 
to prefent thcmfelvts before the King at his Court, for the 
honour of his perfon, and to confult and provide for the af- 
fairs of his Kingdom > and at fuch times Kings ufed to make 
(hew of themfelves in their greateft pomp, Crowned with, 
their Royal Crown. This Cuftom continued till the times of 
He nry the fecond, who at Jf'orcejter upon the day of the Nati- 
vity offered his Crown upon the Altar, andfo the Ceremony 
ceafed. 

This grand AlTembly thus conftituted washolden facred* 
and all the members, or that had occafion therein, were under 
the publick faith both in going and coming, unlefs the party 
were/#r frobatns. If a Member were wronged , the delin- 
quent payed double damages , and fine to the K ing, by a 

Law 
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Law made by JEtbelbert above a Thoufand years ago. This ConcIJ. Brit, 
priviledg of fafe pafs being thus ancient and fundamental, £: 1 *?• 
and not by any Law takeii away* refieth ftill in force. But how p '^*ap?79. 
far it belongeth to fuch as are rto Members, and have affairs LI.Ed ca'p-sj. 
ncverthelefs depending on that Court , I am not able to de- 
termine* yet it fecmeth that priviledg out-reachcth members* 
unlefs we ftiould conceit fo wide, that the itetc did fuppofe that 
a member might be a notorious and known Thiif. 

Laftly, this aiTembly though it were called the Wittagenmot; 
or the meeting of wife men i yet all that would coxe might be 
prefent and interpofe their liking or diiliking of the propoti- 
tion>/i difplicuit fententia fremitu ajpernatur^ft placuit frameas 
ToHcutiunt\ and fome hints I meet with, that this courfe con- 
tinued here in England, for fome prelidents run in magna L j Jjx Laffb 
fervorum Dei frequent ia^ as that of Ina : commune concilium fe~ p,' K 
riorum & populorum totius regni : another Council by him hoi- Concil. Brir. . 
den.. The Council ot Winton^ An, 855. is faid to be in the \ x<t \. 
pre fence of the great men, aliorumque fidelium infrnita mylti- ^ u ,uf * * 
tudine. And ic will appear that it continued thus after the 
Norman times : what power the vulgar had to controll the 
Vote of the wife men,. I find not'* fremitu ajfernabantttr it's 
faid, and probably it was a touch of the ruclcnefs of thofc 
tines ; for it was not from any poiitive Law of the Nation, 
but a fjndamcntal Law in nature that wife men (hould make 

* 

Laws: and that the fuprcam judicature flwld reit in the 
Wittagenmot ^ was never an honour beftd wed upon it by the 
Saxons, but an endowment from the light of reafon> which 
can never be, taken away from them by that hcadlefs conceit 
provoco adpopulum^ but that body mult be as monltrous as the 
Anthropophagi whofe heads are too nigh their belly to be wife* 
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CHAP. XXI. 
Of the Council of Lords. 

THis in the fir ft condition was a meeting only of the Lords* 
for direction in emergent cafes» concerning the govern- 
ment and good of the Common-weal > and for the promoting 
of adminiftration of juftice : thefe the Hiftorian calls Minors 
becaufe they were to ferve only the prefent paffions €>f State* 
Afterwards when they had gotten a King into their number, 
they had fo much the more work as might concern due cor* 
refpondency between him and the people, and of themfelves 
towards both. This work wjtt: not ftnall, efpecially in thofe 
times of the growth of Kings, but much greater by the ae- 
cefslpf Prelates into their number, with whom came alfoa 
glut^pf Church affairs , that continually increafed according . 
as the Prelates ambition fweiled, fo as this Council might feem 
to rule the Church alone in (hofe days > when as few motions 
that any way concerned Church-men, but were refolved into 
thePrelatical cognifance, as the minora Ecclefi* : and thus «n- 
der the colour of the minora Ecclefa and the minora Retyublk*^ 
this mixt Council of Lords came by degrees to intermeddle 
too far in the mignali^ Regni. For by this means the wor- 
shipping of Images, and the Maflb was obtruded upon tfae 
S.ixons by the Homan Bifhop and h is Legate, and the Arch - 
bifnop of Canterbury » and decreed that no Temporal or Lay 
perfon fhall poffefs any Ecclefiaftical pofleffions. That elecli* 
ons of Ecclefiaftical perfons and officers fhall be by Bifhops. 
That the pofleflions of Church-men fhall be free from all Lay 
fervice and Taxes. And in one fum they did any thing that- 
bound not the whole body of the Free men. In which had 
thefe Lords reflected more upon the office, and lefs upon the 
perfon , and not at all upon their private in tereft , they #oubt- 
lefs had been a bleffing to their generations, and a Golden 
Scepter in the hand of a Righteous King ■> but *contrariIy 
mtfTing their way they became a Sword in the Kings hand 

againft 
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againft the Subjects, a fnare to the Kingdom, and had not the 
Whtagsnmot in their meeting allayed thofe diaempers, the 
Saxon Government had been little other than a Common* 
wealreverfed. 



C B A P. XXIL 

Of the manner of the Saxons Government in time of 
War. 

AS the condition of States or Kingdoms are diverfly con- 
fidered in War and Peace, fo alfo mull their Govern- 
ment be: for however War in it felf be but a feaverifh di- 
(temper in a Common-weal, yet in fome cafes it is as necef- 
fary as a kindly ague in due feafon is for the preltrvation of 
the body,which many times takes diftemper rather from the 
excellency of its coniUtution than from the abundance of hu- 
mours. Nor did the temper of the Saxon Common- weal ever 
ihine more than in War, whiles it feta Law upon that which 
ordinarily is matter of all mif-rule and confulion, and fo fought 
by rule rather than by paffion. Their chief in the firit times 
waschofenby the Freemen in the field, either at the Wittagen-* y 
motor the Folkjnot^ according to the extent of his command, LI.Ed.cap.95.. 
being carried upon a fheild born upon their (boulders like as 
now Knights of the mire arc. This Emblem they entertained 
him with, to declare their truft in him, and the work that 
was expected from him. His firtt Tkle was Hsreto:^ after- 
wards he was called Duke or the latter whereof turned 
to a bare Title in the conclufion i but the former maintained 
its own honour, fo long as the uame lalted. After his election 
all fware to be at his Order, and not to forfake him : this was a xac'tus. 
trick of imbafed times i for though the Lacedemonian Law 
was pofitivc, that nonelhould rlieor break his rank, but get the 
victory or dye, yet were they neither bound by Oath or penal- 
ity ; lhamc in thofe times being accompted worfe than death by 
thofe brave minds. But times growing more old grew alfo 
bafe-fpirited, and could not be ( drawn into the field ) 

holdexi- 
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holden in rank bf Oathes or honour > and this occafioncd 
Ll.Say. Lamb. tnaC L aw 0 f j Ha tne Saxon King that in fuch cafe a Gountrcy ' 
Cantab. 10. Gent } emaD fa 0 M b e fined One hundred and twenty {hillings 
Concil.Brit. ne wcre landed, but if otherwife, Sixty (hillings, and the 
p. 5 j 8. Yeoman Thirty (hillings, and afterwards the penalty was in- 
An. iccp. creafed to the forfeiture of all theeftate of the delinquent. In 
their Wars they went forth by bodies collectively as they were 
united by the law of pledges > this made them luck cjofe to- 
gether for the honour of their families and friends, and rende- 
T?c:tus. rC£ j ^eir encounters mortal, and to the worfted party common- 
ly fatal : for once beaten in the field they could hardly recover 
. either by rallying or gathering a new Army. Probable it is 
. that the Lords ; inight have their villains to follow them in the 
Battail, but the ftrength confided of the Freemen > and though 
many were bound by tenure to follow their Lords to the* Wars, ' 
and. many were Voluntiers, yet \k fee*ns*ll were bound upon' 
, , dglundcr peril of <<irje, and were bound to keep Arms for the 

^•Ed.cap.35. prcfervation of the Kingdom, their Lords, and their own 
peifons, and thefe they might neither pawn nor fell,but leave 
them to defcend to their heirs s and in default of them to their 
Lord, and in default of him to their chief pledg,and for want 
of fuch to the King. Theymuftered their Arms once every 
year both in *Towns and Hundreds, viz , the morrow after 
Candlemas \ and fuch whofe bodies were unfit for fcrvice were 
to find fufficierit men for fervice in their (lead*- They were 
Li. Canut. « n Djfcipjm^ if they followed their rule which was 

* c ** > * 5 * , -made not by the arbitry of the General, but by Parliament* 
Thefe amongft other (cattered principles concerning Sea-affairs, 
may ferve to let us know that the Law-Martial, and that of the 
-Sea were branches of the Politive Laws of the Kingdom, 
fetled by the general Vote in the Wittagenmot) and not left to' 
the will of a lawlefs General or Commander > fo tender and 
uniform were thofe times both in their Laws and Liberties 
. -snap yfiHiffifyd^ii *• y 
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CHAP XXIII. 

Of ' the government of the Saxon Kingdom in times of 
peace andfirli of the divifton of the Kingdom into 
Shires , and their Officers: 

IF the Saxon government was regular in time of war* how 
much rather in time of peace ? All great works are done 
by parcels and degrees> and it was the Saxons ancient way 
in Germany, to divide their Territory into feveral circuits or 
circles, and to affign to each their feveral Magiftrates* all of 
them ruled by one Law like one foul working in feveral mem- 
bers to one common good. Thus they did here in England^ 
having found the Land already divided into feveral parts called 
Comhatm or Counties, from the word Comer, that ilgnifics a 
Companion * and the Counties thence called are nothing but 
fucicties or alTociations in publick charge and fervice. But the 
Saxon word is (hire pr (hare, that is a portion or precinS of 
ground belonging to this or thatperfon,.or great Town, and 
bearing the name of that perfon or Towns andfometimes of 
the fcituation of the people, as North or South folk, Eaft or 
South Sex or Saxons. This divifion by the names feems to be ^ . 
of Saxon original, and though by the teftimony of Ingnlfus and ScId,T,t,HcB « 
other Writers, it might feem to be done by Alfred \ yet it will 
appear to b^more ancient, if the Reader mind the grant of 
Pf/rr-pelldejEnade by King Off a, wherein is recorded the feve- 
ral Dioceffes and Shires, out of which that grant was made un- 
der the very fame names that they own at this day : and that 

was more ancient than Alfreds time by the fpace of 80. 

yeari r M.Wdta. 

Eacttofthefe Shires or Counties had their two chief Gover- 75?4 * 
nours for dUhributive juftice of thefe the Sheriff was more 
ancient and Worthy Officer, being the Lieutenant, and aided sheriffs, 
by the power of the County in certain cafes : for his Com- 
milfon extended not to leavy war, but to maintain Juftice in 
. V . L " • that 
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that County, and within the fame i and in this work he was 
partly minifterial, and partly judicial; in the one he was the 
Kings Servant to execute his Writs v in the other he regulated: 

Ll.Edw.c.35. the Courts of juttice under his Survey. He was chofen in the 
County Court called the Folkniote, by the Votes of the Free- 
holders, and as the King himfelf, and the Heretock^ were inti- 
tuled to their hohour by the peoples favour. 

Corontrs. The Coroneri though in original later, was neverthelefs ve- 

ry ancient : he was the more Servant or Officer to the King, of 
the two. His work was to enquire upon view of Man-flaugh- 
ter, and by Indictment of all Felonies as done contra coronam, 

Mtror. cap. r. which formerly were only contra pacem-, and triable only by 

Scft. 13. appeal. And alfo he was to inquire of all efcheates and forfei- 
tures, and them to feize. He was alfo to receive appeals of Fe- 
lonies, and to, keep the rolls of the Crown pleas within the 
. County. Its evident he was an Officer in /lifted/ time » for 

Miror. p. 300. t ^ at £j n g a j uc jg tQ death f or f C ntcncing one tofulfer 

death upon the Coroners record, without allowing the delin- 
quent liberty of traverfe. This Officer alfo was made by e- 
ledtion of the Freeholders in their County Court, as the She- 
i£ iViT riff was, and from amongft the men of chiefeft rank in the 
' J County, and fworn in their prefence, but the Kings Writ lead 
the work. 



CHAP. XXIV. 

- Of the County Court, and the Sheriffs Tome. 

THe government of the County in times of peace con- 
fifted much in the adminiltration of juftice, which was 
done in the publique meetings of the Freeholders : and 
their meetings were either in one place, or in feveral parts of the 
County : in each of which the Sheriff had the mannaging of the . 
Volkmm acls done there. The meeting of the Free- men in one place 
or was called the Folkjnote by the Saxons (Taving the judgment 
cnniy-coHYt.] of the nonoura bi e reporter) Cokglnftit. 2, p. 69. and of latter 

times 
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times the County Court : the work wherein was partly for con- 
fultation and direction concerning the ordering of theCounty, 
for the fafety and peace thereof, fuch as were redrefs of grie- 
vances, election of Officers, prevention of dangers, &c. and 
partly it was judicial, in hearing and determining the common M; ror . p. 147. 
pleas of the County, the Church affairs, and fome trefpaltes 
done therein> but not matters criminal , for the Bifnop was 
Judge therein, together with the Sheriff, and by the Canon 
he was not to intermeddle in matters of blood: yet neither 
was the Bifhops nor Sheriffs work in that Court, other than 
direclory or declaratory > for the Free-men were Judges of the 
acl", and the other did but edocere jurapopulo i yet infpecial jj. canur. 
cafes upon petition, aCommilfion iffued forth from the King Miror. cap. t. 
to certain Judges of O/er, to joyn with the others in the hear- s -'c. 
ing and determining of fuch particular cafes. But in cafe cf in- 
>uftice or errour, the party grieved had liberty of appeal to the s ' 
Kings Juftice. Nor did the Common Pleas originally com- 
mence in the County Court, unlefs the parties dwelt in feveral {-[• C™ m - 
Liberties or Hundreds in the fame County : and in cafe any ' gar ' 
miftake were in the commencing of fuits in that Court, which 
ought not to be, upon complaint, the Kings Writ reduced it to 
its proper place > and in this alfo the Kings own Court had no 
preeminence. In thofe ancient times this County Court was Concil. Brit, 
to be holden but twice a year by the conflitution of King Edgetr\ P- '97- tit. 2* 
but upon urgent emergencies oftner, and that cither by the 
Kings fpecial Writ, or if the emergent occalions were fudden * 
and important by extraordinary fummons of ringing the Moot- 
bels. Unto this Court all the Free-men of the County affem- 
bled to team the Law i to adminifter Juftice, to provide reme- Ll.Edw.cap.35 
dy for publick inconvenience i and to do their fealty to the 
King before the Bifhop and Sheriff upon Oath i and in the 
work of admintftring Jullice, caufes concerning the Church 
muft have the precedency fo as yec the Canon Law had not LlEdw.cap4. 

^ The other Court wherein the Sheriffhad the directory, was sheriffs 
in the meeting of the Free men in feveral parts of the County s Tmu 
and this was anciently, and now is called the Sheriffs Torne > 
which (imply conl;dered a is but a Hundred Court, or the 

L2 ^ Sheriffs 



Digitized by Google 



— 



68 SAXONS. 



Miror. cap. i . Sheriffs Tome to keep the Hundred Court. It was ordered to 
Sec 16. fc e j^cpt tw j cc every year ^ tug, at t h e Lady-day an( j Micbaelm^ 

LI Edear 0r foon after ; unt0 this Court a11 the Free - nolde rs of the Hun- 
c ' » ' dred repaired, and there they, the Bifhop and Sheriffexecuted 
LJ. Edw. the fame power and work for kind> that they did in the County 
cap. 35. Court. In this Court all the fuitsin the Hundred Court de« 
^• Ca | nu ^ ^ • p,1, pending, had their determination, and others had their com- 
cap * " mencemcnt and proceedings, as well the pleas of the Crown as 
others. Some have conceived it to be a County Court, or fu- 
periour thereto > but there being no ground thereof, I con- 
ceive it to be no other than a viGtation of the County by par- 
cels or in circuit. 



CHAP. XXV. 

Of itke Divifwn ofjhe County into Hundreds , and the 
Officers and Court thereto belonging. 

COunties were too great to meet upon every occafiorA and 
every occafion too mean to put the whole County to 
that charge and trouble ; and this induced fubdiviiions > 
the firft whereof is that of the Hundred now, and alfo ancient- 
ly fo called > but as ancient (if not more ) is the name Vagus > 
for the Hiftorian tells us that the Germans, in the executing of 
their Laws, a hundred of the Free-men joyned with the chief 
Tackus. Lord per pagos vicofque, which firft were called Centenarih or 
Hundreders from their number, butufed for a title of honour 
like the Tfriarii : And as a fecond heteunto , I mall add that 
teftimony of the Council at Berkbamjled, which speaking of 
the reduction of fuits from the Kings Court adpagi vel loci 
pr'apofitum, in other places its rendred to the governours of the 
Hundred or Burrough. And at this day in Germany, their 
Clucr. lib. 1. Country is divided into circuits called centen or canton^ and 
cap. 19. centengriecbt^ and the Hundreds they call Centgravett, or Hun- 
dred chiefes, whether for government in time of peace, or for 
command in time of wax > the Jatter whereof, the word^r«- 
* ' pentake 
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pentakt, doth not a little favour. Amongft thefe one vnsfer 
eminentiam^ called the Centgrave, or Lord of the Hundred, and 
thereunto elcdted by the Free-men of that Hundred, and unto 
whom they granted a ftipend in the nature of a renf, called Ma'mcsb. Reg. 
Hnndredfettena^ together with the government of the fame. S crt - P* 54- 
The divifion of the County in this manner, was done by the 
Free-men of the County, who are the fole Judges thereof, if 
Polydores tefrimony may be admitted : and it may feem molt 
likely that they ruled their divifion at the firft according to the 
multitude of the Inhabitants : which did occafion the great in- 
equality of the Hundreds at this day. The government of the 
Hundred refted at the firft upon the Lord and the Hundrcdars? 
but afterwards by Alfred they were found inconvenient, be- LI Alurcd 
Caufe of the multitude, and reduced to the Lord or his Bailirf, CJ P- 4* 
and twelve of the Hundred i and thefe twelve were to be fworn 
neither to condemn the Innocent, nor acquit the Noccnt. This 
was the Hundred Court, which by the Law was to beholden 
once every moneth", and it was a mixt Court of common pleas, 
and Crown picas: for the Saxon Laws order, that in it there H-^ 1 *-'* 
mould be done juftice to Thieves s and the trial in divers cafes • i£a3Su^ 
in that Court is by ordeale. Their Common-pleas were cafes 
of a middle nature, as well concerning EccleliaJHcal perfons LI. Edw, 
and things as fecular, for the greater, matters were by Com- cap. 3*. 
minion, or the Kings Writ removed,as I formejrly obferved : all 
Free-holders were bound to prefent themfelves hereat. And ^ ^ c,,cl(lr - 
no fooner did the Defendant appear, but he anfwered the mat- Lindcnbrog. 
. ter charged againft him, and judgment parted before the Court LI. AUm. & 
adjourned, except in cafes where immediate proof was not to Saxon, 
be had i albeit it was holden unreafonable in thofe daiesto 
hold fo hafty procefc : and therefore the Archbifhop of Torl^ p°" ci1 * Bnc# 
prefers the Ecclefiaftical or Canonical way before this. Laftly, Tacitus, 
in their meeting, as well at the Hundred as County Court, they Gloflar." 155. 
ancient way of coming Armed. 
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CHAP xxvr. 

Of the Divifion of the Hundreds into Decennaries. 

* t 

HTHis was .the laft fibdivifion of the County, and that retted 
A upon the perfons i and it was either not at all, or not fo 
obfcrvablc as to be worthy of the Roman ftory , and 
therefore may rather be thought an extract from Mofes Law, 
introduced by Alfred or his direction. I fay this retted on the 
perfuns, and not upon the place i for though the Centeners 
were comprehended with certain bounds > yet the Decenners 
were not limitted but only within the limits of the Hundred. 
And of thefe alfo it appeareth to me there were divers forts i 
for fuch matters of controverfie .that did arife amongft the De- 
cenners, if of greater moment, were referred to the chiefer 
Juftices, which were appointed fuper decern decanes^ which I 
conceive we*e ten chief pledges \ and thefe might bear the 
names of the Centeners, although they be not the Centgraven - 9 
and the rather I incline thereto, becaufe in all probability there 
XLCanut. c.19 muft needs be above one hundred Free-holders in Hundredo^nd 
all free men were # Decenncrs, that is ranked intofeveral tens > 
each one being pledge for others good abearing, and in cafe of 
default, to anfwer it before the judge i and in cafe of default of 
appearance, his nine pledges mould have one and thirty daies to 
bring the delinquent forth to jutticc. If this failed, then the 
chief of thofe Decenners by the votes of that and the Neighbour 
Decenners, was to purge himfelf and his fellow pledges, both 
of the guilt of the fa&, and of being parties to the flight of the 
delinquent. And if they could not this do, then were they by 
their own Oaths to acquit themfclves, and to bind themfelves 
to bring the delinquent to juttice as foon as they could, and in 
the mean time to pay the damage out of the Eftate of the 
Delinquent : and if that were not fufficient, then out of their 
own Ettate * but if the delinquents Eftate was fufficient, the 
furpliuTage thereof, remained with the pledges. And laftly, the 

Matter 
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Mate of the Family was a pledge for his whole Family. This LI. Edw. 
was the Law of Decenners, and may feem to be fomewhat a • canur.c .28. 
rigorous Law, not only in cafe of delinquency, but alfo for their 
abode, for none of them might depart from their dwelling 
wkhout confent of his fellow pledges, nor out of the County LI. Alured 

without allowance of the Sheriif, or other Governour of the cap. 

fame. • . And if Any controverfie arofe between the pledges, the L >-Canur.p.2. 

chief pledge by them chofem called alfo the Dean or Headbur- cap * I? * 

rough may determine the fame «, but this held only in matters jj.Edw.c.20 

of lighter confequence. 



— ^ , 



C HAP XXVII. 

• ... . - 

, Qf franchefes : and Jirft of the Church ¥ ranches. 

W^fe^yesbithcrtPtro4e in the rode- way of the govern-'" 
1 rnent of the Copimon-wcal but private regards 
have made by-paths, which we mult trace, orelle 
the footfteps in, many particulars will remain unknown. Thefe 
are called Exemptions,^ but more ordinarily Franchefes, from 
which fcar,ce any part of the Kingdom remained free > and are 
to be confider^ either in regard of the place or perfon. In 
the latter I intend that of the Church-men, whofe Perfons and' 
Eftates in many particulars were exempted from the civil 
powef of. this Kingdom. Their perfons devoted to a peculiar 
woi k^tfcsy, would have to be under a peculiar Law, called the 
Canon-L4^> 'winch at the hrft extended only to their own 
perfons> and that only pro reformat tone morum : for fo an Arch- . 
bifhop tells us, that it did teach qmmodo Canonici id eft regulares £™ c £ Br,fc 
Clerm vivere ckbent \ but when it grew to its full charge it gave 5 ' 
a loudlwtreport, §£icunqne aliquid tenuerit vel in fundo Ecclefi* Ll.Edw.Coni 
manfionm bthwut extra curiam Ecclefjafiicam non plaeitakit 
quamm fow&fi^t* And thus as Church-ground increafed bjf 
the j>lind charitypf thofe times, fo' long Church-men multipli- 
ed, and the Canon inlarged from the perfons of regulars tp all T .- 
Clergy-m^n, s*nd fiomthem to thei* Tenants and Neighbours > 
. 4 > . v from- 
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from thence to certain Spiritual or Eccleliaftical crimes or fcan- 
dals, wherever they were found, and wherever it touched, it 
took and bound by Excommunication, and upon fignificavit* 
UEdw.cap.7. being firft delivered to Satan, they delivered him over to 
the fentence of the Law, to be imprifoned. If the offender be 
out of reach by the fpace of thirty and one daies, he is out-, 
lawed > fo as there's no way left to efcape the Church fury. 



CHAP. XXVIII. 

Of the fecond Franches called the Marches. 

FRanchifes of the place were fuch as were limitted within 
precindts of place, and annexed thereto > and of this fort 
firft were thofe of the borders,of which thofe are the moft 
ancient that bordered the Britons, now called the marches of 
Wales, in which was a peculiar government? fo far as concerned 
adminiftration of juftice > for otherwife the fubje&s each of 
them fubmitted themfelves to the fervice of their own Prince. 
This was therefore a third, different, and mixt government, a- 
greed upon joyntly between the "Britons and Saxons, who after 
a long and burdenfome war, wherein both peoples were well 
wearied, by degrees became Friends, entered ttaffick, and into 
the ftric'teft focieties by Marriage. Thus finding the fweetnefs 
of peace, they provide againft future occafions of ftrife that 
might arife in commerce by the juftling of two Laws together, 
and agree in one Law> and upon a certain number of Judges e- 
Ic&cd by common confent, who were to fee to the execution of 
rhefe Laws as joynt AfTeflbrs. From thefe as I conceive, arole 
thofe which are now called the Lords marchers, and were at the 
firft twelve in number, viz. fix Saxons and fix Britons. It feem- 
UAtfuld. eth this form of government was firft inftituted by JEtbeldred, 
«p. 5. and by way of prefcription or cuftom, continueth till this day ; 

and as it was the birth of truce, fo for the future became both 
Mother andNurfe of peace between thofe two peoples, like the 
twi-light between the day and night, until both were brought 
under one head, and by divine providence fetled in a lading 
day. CHAP. 
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C HAP. XXIX. 



Of County VaUtines. 



OF the Tame fort of Franchtfes were thefe which arc called 
' County-Palatines, which were certain parcels of the 
Kingdom afligned to fome particular perfon, and their 
fucceflbrs, with royal power therein to execute all Laws efta- 
blifhed, in nature of i Province holden of the ImperiaJ Crown : 
and therefore the Kings Writ paired riot within the precinct 
no more than in the Marches 7 . Thefe were occafioned from 
the courage of the Inhabitants that ftoutly defended their liber- 
ties againft the ulurping power of thofe greater Kings that en- 
deavoured to have the Dominion over the whole Heptarchy, 
and not being eaiily overcome, were admitted into compon-* 
tion of tributaries v and therefore are found very ancient : for 
Alfred, put one of his Judges to death for paflfing Sentence upon' 
a Malefactor, for an offence done in a place where the Kings 
Writ pa/Ted not.: and the fame Author reciting another exam- Miror. cap.; f . 
pie of his juftice againft another of his Juft ices, for putting one Scc - »• 
to death without preiident, rendreth the Kings reafon for that 
the King and his Commiffioners ought to determine fuch cafesi 
excepting thofe Lords , in whofc precinct the Kings Writ. 
pafTethnot. . 



CHAP. XXX. 



Of Franchefes of the Perfon. 



m t 

FRanchefes of the perfon are fuch liberties annexed unto the 
the perfon as are not "abfolute Lordfliips, but only tend- 
ing thereto, and limited within a Precinct, but not an- 
nexed theretoiarid thefe are matters of profit rather than power* 
^thokofBHrySuEdmnd^VgncaJh^VorcbeJifryCircejier y all M j ror 
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which were in the Saxon times : and thefe or fome of them 
Infangtbeof. had juridical power in cafe£ of Feloraes'and Robberies anting 
within that precinct, fo as the delinquent was both inhabitant 
and taken within the fcmev this was calle4 Infangtbcoff, and if 
upon frefti purfuit made by the right owner orpofleflbr, the 
Delinquent was taken with the prey in his poflpTien^ orja/the 
LI. Edw. old Djakd: is Handbaben Baty&rfhd » XikefCwas ne- carried. 
ca P' immediately before the Coroner of that liberty,aud the Sakeber 

or party wronged, made hisprpof by iWitneiTes > and there- 
upon judgment forthwith puffed wUHput anfwer, and exccu- 
tk)n immediately ei>fuedf .iSome *V$ e «**f hajd Outfahgtbeof^ 
Outfang- t h at fa t^ c trial and forfeiture of finch : yehuquents, being no 
t » 1 1 Inhabitants,* and yet taken within the liberty* or inhabitants, 
mftTcao« and not taken within the liberties -, but this trial wasalwaie* 
Bm0n.cap.i5. by Jury. The antiquity of thefe Liberties are not obfturely 
_ i —j manifcftcd initheir n^mes, and! more cfeirjy by the Saxon ^aw* 
caV^i*' a *4 A<9s i forjtso^rved of Affyl that heje&d, aFranches 
Cap> of hfangtbeoff, becaufe the Lord of that Ranches would not 
Miror.cap < fend a Felon C&ken wjthin his liberty for a Felony committed 
Sec. i. without the fame) \o the Goale of the County, as he ought - to 
have done. Other ^ Liberties there were granted a|fo : by Char- 
ter s a taft "whereof may be feen in .one grant made^ by King 
Edgar, to the Monaftery of Glaftenbury, whercjpiwas granted 
Sack, Hamfbckpe, Friderbrece, Forftel, teme y Ftemone y Ferdre, 
Hundred Setene, Sock^ lbo% Ad*, Horda, Bujfan Or derm , Bene 
Orderan, the particular natures of each may be obferved in the 
Gloffariesi All of them being aHowed-to-theCfown by the 
Law, and by the advice of the Coimcil of Lords granted over 
to thefe Grantees in nature of Deputies to the King, to poiTefs 
both the power and profit thereto belonging. 
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CHAP. XXXI. 



Of Manors. 



• • • 



NEvertheleft mod of thefe liberties, if not all of them were 
many times granted by Kings as appendent to Manors > 
which were Franchefes of fmaller circuit, being at the 
fir ft portions of ground granted to fome particular perfons> 
and by them fubdivided and granted over to particular per- 
rons to ho(d off the Grantors by Rents , Services, and fuit to 
one Court, all being no other than the fpoiles of war, and 
rewards of valour, or other fcrvice. Thefe in their colle&ive 
nature are called a Manor, and by continuance of time become 
a kind of body* politick. : In antiquity its called Manfum 
from the Manfion^houfe,, although it is not of the 'Eflence of 
a* Manor, roc ought the words of BraQen to be con (trued ac- B ra ft on . 
cording to the literal fenfc i for the houfe may be deftroyed, fo. zi u 
and yet the Manor continue ', and the ground was granted in 
tenure before-any houle built thereuppn. The quantity of the 
ground jfcus -give/a ,^ hojd by Service, was according to the 
pleafuieof |fee> Lord r more or lefs , and therefore might extend 
into divers PariCtots,, as on the other part one Town might 
comprehend divers Manors. The Eftate that was granted de- Fleta. lib. 4. 
pended partly, on the condition of the Grantee : for fome cap. 1$. 
were/ln/i^iBo^fmefii and thei^Eftate was altogether at the 
will of '^he tord* as w^/alfo tfo benefit ■■:■> but* the; Servant* 
merjtv an&t^L^s £enigru%concurring with fame Con- 
fciencc :of Religion, as the li^ic grew more clear, abated the 
rigour of the tenure, into tjbat which we now call Copyhold. 
ptherEuatef were ma^etQi the free-men, whjchin the rirft ■ - 
time* w,erR ofijy fot^ year$fc albeit- tfrercin, they were not njgr 
gardty, : fortfeey ftickgd jipfcat ^ , yet J n S ulfu$ 

with^xerirle^-pf re»fc w&cJv jjMhpfe 4«es was of Corn 0* y * 
other Victual i and thence the Leafes fo made were called 
f eormesy or Farmcs*, which word ligniheth Victuals : But times 
turned the Visual into Money, and . terms of years. 

Ma to 
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to terms of life and inheritance, retaining the rents, and thofe 
called Quit rents , or the rents of thofe pcrfons that are acquit- 

U Saxon i \ tcc * or ^ ree ' But m ca ^ e °^ cftateS °^ inheritance for the moft 
I-'. Lamb 1 * P art a ^ ter tne ^ ea th of the Tenants were referved Heriots or 
Gl« JT. 548. a relief : which were not left to the will of the Lord, but was 
Ll.Canut, p.i. p it in certainty, in the very better of the Law: for according 
C 'P- 6 9' t0 €acn mans degree, fuch was his relief or heriot. 

But over and above all, they referved fpecial fervice to be 
done by the perfon of the Tenant, or fome other by his pro- 
curement, of which thofe that were their fervi or villains were 
at the will of the Lord : others had their particular fervice fet 
down in their grants. Thefe concerned either War or Peace > 
the former was afterwards called the fervice of the Knight or ' 
Souldier > the latter the fervice of the Husbandman or Plough. 
That of the Souldier was the more honourable , and fuitable 
to the old German trade i Vigrum & inert videturfudore acqui- 
re™ quod pojfu fanguine parare :■ and the work was to defend 
the Kingdom , the Lords perfon and Honour *, and to this end" 
he was ever to have his weapons in readinefs , which gave 
name to the fervice, and altered as times and cuftoms changed. 
This fervice by cuftom from a work degenerated into the bare 
Title > and became a dignity > and the men named > or wi- 
ther entituled Mtlites : and many of the SaxOn « Charters were 
attefted by men bearing that Title i yet the fervice it felf was 
far more ancient, and called fervicium /<?rie<e,*of which fort 
alfo were the Cufiodet pagani that wore a Helmet , a coat of 
Mail, and a guilt Sword : not unlike the old German - way of 
calling forth .of their lirones to the War. Gt this rank fome 
were more eminent than others V for fome tare the fingle title 
of Knight, and it feemed ferved on foot : others ferved on 
ho'rfeback, and were called Rad-knights, or Knights riders, as 
Seidell. Spitil. Bfa fi on noteth . and thefe j uke t0 be thc Vavafonrs , noted in 

the Conquerours Laws ; for thait their relief is a' Helmet , a 
Coat of Mail , aShield, aSpear, *nda hbrfe, Now for the 
. maintaining of this fervice, They had Lands and tenements 
called Knights Fees , which bound the owner to' that fervice, 
into whofe hands foever they came, to be done either by 
the perfon of the owner or other fit perfon by him procured , 

and 
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ind therefore were di'fcharged from the payment of all Taxes Co.Litlcr. 75. 
mdTolIage, which was the Law of the .fotbx of old, and re- Burcl,s ' 
nains in Sweden at this day. The number of thefe Fees much 
ncreafed, fo as in the Conquerours time they were above tixty 
houfand, which was a mighty body for a fmall Iihnd > and 
rought much honour to the Nation. 

But the profit arofe from beneath, I mean from the foccage Soccagf 
-nure or fervice of the Plough, which in the rirft times was tenure. 
erformed by thofe that were unfit for the fervice of the wars, 
ither being green and young, or decrepit and aged > and fomc- . 
mes by the Women. But after that the Saxon conqueft was T* 01115, 
: a ftop, and that no more was to be gotten by bloo'd, men 
ideavoured to fatisfie their delires by fweat, and turned their 
words into Plough-fhares » and thus the Husbandry increafed 
<ceedingly» and hath proved the beft Pillar of the Common- 
eal : the nature of this tenure is fully fet out by the Reporter, 
)r can I add thereto more than the Law of the Confeflbr con- 
rning thefe men, viz. that no man might trouble them, but ££- LltIer ' fo; 
r their Rent, not any Lord thru ft them out of their Farm, fo LMSdw. c.32. 1 
ng as they do their fervice i and thus it appeareth that thc ^picelcg. ' 
rvice became in nature of a condition fubfequent,begetting an LI.Edw.cg;. 
creafer of the Eftate, which by continuance wrought an in- 
ritance, and fo the Title of Entry was turned wholly into di- 
eflfes for fervice not performed > yet the Lord was no loofer 
:reby, fo long as Heriots-, Rents, and Services accrewed unto 

Ti. 



CHAP. XXXII. 

Of Courts incident and united unto Manors, 

> Y grants made by Lords unto Tenants already noted, the 
* Lords had power by common right to call their Tenants 
ore them, and enquire concerning their payment of Rents, 
I performance of fervice, which became Courts of conftant 
•ointment : of which fort there were two, one for the Free- 
1, the other for the Bond-men > and this brought forth an- 
other 
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other fervice, which we call fuit of Court, the Court of Free- 
men was holden from three,Weeks to three weeks, wherein 
the Free men* as in the Hundred and County were Judges, of 
the fad:, and from them named, as at this day , Court-leet , or 
the Court of the Liti, offuchasare manumitted or Free-men. 
In this Court all Actions or Suits between the Free-men of the 
fame Manor, and within the fame ariling, were determined > 
nor could any Court (no not the Kings ) intermeddle with 
fuch Suits before trial had* but by the Lords allowance : And 
upon this priviledge the Writ of right patent was grounded. 
But the full nature of this Court is not within my intention, 
but I muft refer the Reader to the Law-books. For it was the 
leaft part of the work and power which this Court obtained by 
continuance of time j in regard that manors exceedfngly mul- 
tiplied, fo as no part of the Land wasleft free > and many one 
of them extended into divers Decennaries,- the Lords obtained' 
great power over them, and had of -Kings grants of View of 
Frankpledge within their feveral Lordfnips i and further powdr 
of inquiry, and punifliing of matters of puWick nufance, and 
fuch as were contra pacem & coronach which by cuftom be- 
came annexed unto the Court-leeti The nufances of Copy- 
holds being done to difherifon of the Lord , and not proper 
for the Court of publrck inquiry. The Judg of this Court- 
leet was the Lord, or his Steward, for the dire&ory part j and 
the Steward was properly Coroner Avithin the Manor to take 
prefentments, and certihe them to the Coroner of the County. 
And thus this Court fwallowed. up much of thepower of the 
Deccnners Court in the very infancy, fo as we find no foot-fteps 
of any Writ of Righf to theDecenners or chief pledges > but 
contrary wife many views of Frank pledge granted' to particular 
perfons in the time of- Alfred : and many things done by the 
*• chief pledges in the Courts of thefe Manors, as is to be yet feen 
in many ancient Court Rota 0v * < 

•The'ot»erGcnirt,-wKdi'%Cbrrinjbh-ri^ belonged to the 
Lords -dT Marmora, was that of the Copy-holders^ caHed ot 
lather included- under the name of the Court Baron, Which 
% -it it is called in the ordinarily ftile &eri*BaroHum % yet not 
Properly as I conceive, and it may bt by way of jnifteke'for 
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Baronii : for if it were fo properly united formerly to the Court Co. inflic. 
of Free-men, as ab exceUentiori^ it alwaies palled under that ca P-57- 
name i yet when that Court is omitted and flipt out of the way, 
the Court of Copy-holders that remaineth, improperly retain- 
«th the name of that which is gone. This Court at the rirft 
was intended only for the Lords benefit, and for the Tenants 
fight, as fubfervient thereunto j I fay the Tenants right, not a- 
gainft their Lord, for they had no right againfthim, but againft 
any other they had protection of Law, both for themfelves and 
their Eftates > and as I faid before, by cuftom, or rather light 

j of Religion, their perfons and Eflates were confiderable, even 
by the Lords themfelves, which alfo caufed a Law to be made 

t ntfjc defuU hominibw agant quatenus ergs Veum reatum Hon in- U. Eduv 
currant & Kegem non <$endant : which law could never be in- 
tended of the Free-holders » for it had been a vain redundancy 

- to have made an efpecial Law for that, which was provided for 

i by the known fundamental Law of the Kingdom, againft 
which a fpeedy remedy lay by the Kings Writ. And that thefe 
men, how mean foever, had even in thofe daies a kind of pro- 
perty both in Lands and goods » for the Laws, though by their 
an tick language darkned, yet plainly fpeak de terra fua& Ca- Sclden. Sp'c'f, 
tallis ejus •, and if the ancient Germans were fo generous to their * 8 4\ ca P* 53* 
Jiondrtnew, furely much rather after their coming into this 
lfland,in as much as their fervicc was more, and more neceflary 
in agriculture, which could never be performed by the Natives, 
who were not in their own perfons conquered, although their 
Land was. 
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CHAP. XXXIII. 

Of Towitfhtys and their Markets. 

T He next Franchefe is that of Towns > this was taken upas 
a birth of war and nurfc of peace , for their Anceftors 
liked not to dwell iu crowds, ne pati quidem inter fe . 
juxttasfedeji it being their trade or paftime.to war upon beafts, 1 
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when they found no Enemies amongft them. This folitudi- 
nary cuftom could not be foon (hakenoff, and might wclloc- 
calion multitudes of Towns in thofe times (though fmall ones 
doubt/efsj that writers fpeak of > if true it be > thatafter the 
wafling times of the Vanes and Normans in the Conouerours 
time were found in England forty-five thoufand Parilhes > arid 
lixty-two thoufand Villages. Nor was peace lefs beneficial to 
them than they careful otit » for by continuance of Peace, Hus- 
bandry, Manifadtures, and Commerce occafioned people to ga- 
ther to places commodious for habitation in good foil, nigh Na- 
vigable Rivers or Havens, and according to their fcituation and 
trade, fo they fsvellcd in multitude or decayed, fome of whom 
growing more eminent than others , more care was had of 
their government and fafety > for the latter by building of 
Walls and Caftlcs > and for the foimer by fetling a Magiftra- 
cy peculiar to that place or Townlhip* not as fo many De- 
cenners, but as-one body coniifting of many members ; and 
thusbycultom they grew to be Fraternities, or Corporations 
under one Magillrate or head, whom they called Aldermen* 
and held a Court of Juflicc (atthefirft holden twice a year ) 
which was in nature of a Lect with a view of Frank pledge, as 
may appear in the cafes of Vorcefter^ Circeter , and Voncajhr y 
Ll.Canut.c44. j n Alfreds time i and herewith they had publkjue markets 
Sec° r i f 3P ' $ wbich ferved tflem for their better coveniences 
Marhtf. Tms privilcdgc of Market was a liberty of publique fale and 

trade in commodities that principally concern the belly, but by- 
common courfe became a pafs for commodities of ever kind 
almoft. Concerning this liberty I flialldefire leave to entcr- 
pofe this oarenthelis enfuing before I proceed in the intended 
difcourfe. 

In the firft times as every man by common right had pro- 
perty in his own goods , fo by the fame right he had power 
to alien to any perfon, at any time, in any place, by gift, 
\ fale, exchange, or other waies* and that by iuch alienation, 
but efpecially by fale a right was vetted in the buyer againft all 
men ( feving the Eignee right which was recompenced upon 
warranty and recovery in value) and in thofe daies common 
fenfe taught men to buy or fell , of or to the next, neighbour 

that 
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that would bargain with them 1 and for want of fuch occafi- 
on to repair to the nextalTembly , meeting, or concourfe of 
people, ior the fale of fuch commodities as their neighbour* 
hood would not take off their hands. And thus the greater 
Towns that had walls or Catties became the greateft Markets , 
and others lefs > and this made the neighbourhood of thofe 
Towns to repair thither to buy, as others to fell. Bup a jfimc 
difcovcring a double inconvenience herein, viz. that by thefe 
Jefs publique fales in fmaller Villages , where little or no care 
of righfor jufticc was had ( and by which means the word 
Pagan became a word of reproach ) many mens goods by clan- 
deitine contracts were loft, and no care had of their recovery i 
and ( which was yet more prejudicial to the publique ) that 
the greater Towns appointed for the flrength and defence of 
the Kingdom became ill provided with fupply of Victual , 
either for the prefent or future > and what was had,for the moft 
part was gotten at the fecond hand, and higher rate than the 
Countrey Villages had. The wife men by publique edict laid 
a reftrafnt of Markets in fmaller Villages , and more private 
phecs i and thus the greater Towns having Markets for- 
merly became more publique Markets , not by any new right 
or privi ledge from die Crown Cfor it neither had fuch power 
nor could have , but upon ufurpation ) againft the common 
right of fuch Towns and places of publique defence. This 
rdtraint upon the reasons aforefaid , was made firft in the 
S ixon times, as may appear by their Laws, but more clearly 
Jcclared and confirmed afterwards by the Laws of the Nor- 
n ins , which never gave any new right of Market overt unto 
hofe places of publique defence , but only did inhibit the - 
imc in the fmaller Villages and private places. In which re- 
>ecl" although the Rings of this Nation in future times took 
ave to abolilh that reflraint which did lie upon fomeof thofe 
ore private places for certain reafons of State i and fo thefe 
aces became Markets overt which formerly were none » yet 
u/d they never take away that privilcdge which nature it 
f ca/1 upon thofe greater Towns being the very limbs of the ' 
ngclom without wrong done to the common right and 
-^ubJirquc good : nor abridg them of that power, but that 
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they might (till ufc their liberty at times and places within tl^eir 
•prccinci,as might bell conduce with the beneHt of the inhabi- 
tants ot thofe places, even as any particular free man may go- 
vern his own cltate as him liketh belt. And thus upon the whole 
matter. its to be concluded, that the ancient Burroughs of this 
Kingdom properly do not hold their liberty of Market overt by 
prdcj^ xion or Charter , but by common right, and not as a 
Corporation made by Charter i but as they are a multitude of 
people anciently gathered together and united, upon whom the 
iirength and wealth of the Kingdom doth or did formerly 
much more depend than on any of the fmaller Villages and open 
Towns ieven as every freeman poiTefleth and ufeth his proper 
inheritance and eftate without particular priviledg derived from 
the Crown : nor can the King take away the liberty of Market 
overt from fuch places, more than he can take away the liberty 
of .buying and felling from any free man » to whom the Law 
allowetha liberty of ownerfhip. This I.fubmit to thecenfure 
of the learned in the Laws, in regard of the diriment opirtions 
, concerning the fame. 

This liberty of Townfliip thus made, and the place and peo- 
ple, inhabitants thereof being of fuch confequence in the pub-' 
lique admin itfration, had for their better lupport and fafety 
Ll.Edw.cap.i. liberty of Fortification, and power to charge one another with- 
LI. jfcthelft. the maintenance of the Fortifications by an impoiition called 
ffimh in Burghbote, and held their Tenements under a rent to their 
cap 1 3 Glofs. Lord or Kin S caIlcd Bur 8 a 8 e 5 as thev were a body aggregate. 
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B Elides other prerogatives of the Saxon Kings , they had: 
alfo a Franchifc for wild beau's for the Chafe, which we 
commonly call Forreft, being a precinct of ground neither 
parcel of the County nor the Uiocefs, nor of the Kingdom , 

, but 
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ut rather appendant thereunto. This favoured of the old 
<erman fport , but by cuftom turned from fport to carricf . 
or although in the fir ft times the Saxons were fo few, anfl the 
•ountry fo fpacious , that they might allow the beafts their 
rmas well as thcmfelves their own j People*neverthelefs fo 
iltiplied, as of necefllty they mull intcrcommon either with 
:afts or Filhes : the former whereof, however more cleanly, 
t the latter had the fureft footing , and was chofen as the 
i ft of two evils* rather than for arry likelihood of good neigh- 
urhood: for as nature taught Beafts to prey for themfclves , 
nen to defend their own \ and this bred fuch a fewd between 
His and men, as that Kings doubting to loofe their game > 
>k in with the weaker > that the world might fee the happi- 
s of England^ where Beafts enjoy their liberty as well as 
n. But this was, as it were, by compromife i for it had been 
y hard to have pleafed the freemen, who had liberty of game 
hin their own ground by common right , and to preferve n.Canuc c 
Kings liberty of Forreft coincident therewith, had not the 
ig imployed on the one fide the power of a Vane that look- 
fomewhat like a Conquerour, and on the other fide that 
ch looked as like to the bounty of a King, in allowing li- 
y of ownership to men inhabiting within the bounds of the 
reft, which at the rirft was fet apart only for the Kings 
Pure : and all his wits to make a Law fomewhat Ihort of 
I freedom, and yet outreaching that of bondage , which 
ince have commended topofterity under the Forreft Char- 
and yet for all that it proved a hard matter for Kings to 
by Laws and the Law ic felf a yoke fomewhat too heavy 
Common-wealth to bear in old age, if felfdenying Maje- 
pleafe to take it away. 
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CHAP. XXXV. 
Concerting fudges in CeurU of J/fftice. 

THus far of the feveral Tribes and numbers of this Com*- 
mon-weal* which like fomany Conduit heads derived * 
the influence of Government through the whole body ofc 
thisliland > and in every of which Judiciary power a&ed It 
felf in all caufes ariiing within the verge of that precindt > fome^ 
of which had more extraordinary trial before^the King and his*. 
Council of Lords according as the parties concerned were. o£> 
greater degree , or the caufe of more, publique concernment^ * 
Examples hereof are the cafes between theBifhop of tPincbefieti; 
and lAcftinrn'M-theldreds time > and between the two Bimop&r 
of Wtndmbf and Durham ^ in Edwards time: but cuftorn. 
made thisAjburt (loop to (mailer game in later, times , and to. 
reach at the practice of the County Court > by fending the 
Kings Write to remove certain caufcs from the cogmfancec 
chnvil. lib. (. 0 £ thofc rural judicatories to their fiiblime determination. Andk 
cap. 6. 7* thus, became the Council o£ Lords as an Oracle to the whoi* 
Nation, and the King amongft the rdt, as the Prieft that many> 
times rendred the anfwer or Sentence of that Oracle in his QWn] 
fenfe, and had it confirmed to him by an oath fi judiciuntreS*: 
UEdw.ca.i*. um in ^ egH0 faanrum & juftitiamfer concilium , frocerum rtgtti 

fuitenturumv foas, though he was the rirft in view, yet the 

Council of of Lords was the rirft in nature, and the Cynofure 

to dired his tongue and adtions. 

From this Fountain iflued alfo ftreams of judicature into- all . 

parts by Judges itinerant under the Kings CommiiTton to reform 
Miror. cap. $; errors , punifh defaults in the ordinary rural judicatories , and 
Sec. .& cap.!, to diflblve hard and knotty cafes i and thefe were occalioned at 
Sec. 3. the iuftance of the party : and Alfred {fwhofe birth'this was J 

fen t them forth in way of Affociation with the Sheriff, Lord 

of the fee, or other ordinary Magi ftrate. 

CHAP. 
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CHAP XXXVI. 

f the proceeding in tydicaturt by Indiftment, Appeal; 
Trefentment, and A&iotu 



jOr the prcc:cdings in courfe the Saxom were wont to* 

- begin 1 With ma&eri belonging to the Church , and > after-* 

irdto^ulir C|d^_m wWcfjjf the matters were criminall 

e rik&&ji^ appeal of the party 

mplalbingi btftwr&W^ damage, 

jury 'or Violence done to ibe.Vfcdf ^ a man 01 n,s 

:ate s i tfte Ififrig was found to be therein prejudiced , befides 

erMWfceiMmediatetly done to mcSubjec^,? for a man dif- 

IctfjmWi^oIr and pub- 

jue ut^^^wWWia^f & ,wa j^was 'found out to punifh J n d\Ument, 

e ofteiiuVi 'by| ih?iSmrje^ befidtc^ t)i3; ^rj^fa^ibn don e tQ 

e party Wrongeft. T 

*re by attachment bF fte ^rty^^oj^fupon gave pledges u^laz. \%. 
r hi£gj|teaVaucfc. the* party ^u^, no\ be,found , . a fugam 
■it waSrS8na|^ in, Law v .and . 

rfuit wa^l^8te|ffi party • fyfjjue an# cry.. If he was 
srelty taken, ^c^ci'cnt way wasjnat bf ^//ije taw i tut 
latter times he W^r^; or ^dmfoed to W if the L ,. Irt ,. Um , 
rente were baiIableVand t jf the c^y Jailed, made fl'efaujt,, f Q . 7 . 
dr^6r tlnw the 'tral , nb bpt ftwdm as principal ; If JL. Alured. 
bail could be procured, the delinquent;. Was imprifoned £P- 6 ' 
T he- was^Iepy5cqaitted v .out this 1 im^nment^as only |* c ror 2 c l ' 
nature of rcftriitit." if the ^elinquent^ was found upon the u.Edw.'cap.4.« 
yatMcTy^ and jybnld hot yield himfclf , he was in repute .^"t. p.r 55 . 
orr^mbnerie%, and fasa wolf J ahy o man might kill him , w ' 
the'Wwas alfothe fame m cafe'of lltliiY, , ' Ai % timeVof J?* * 
r*V f^am^rtings^^ .u Edw ca r ' 7 , 

is manner bylrriy pairrj prefer^: Jt typ. do &y fp^th^hg-i Ll 

'o tk iouftmd&oadtof—dtdcrffi^^^^ : Sc^C* * 



or 
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or (ifitwere for bloodjhcdj with a Sn-orddUjlnh M-lmmtd 
bm ,n ,be Up arm, a*dtk« this »as donefeloniofly, or Hf" e 
cafe — d) and if 1. S . deny tie fame, 1 2]fl 

for Ot Ktng prove the matter againjl him, as the King o„lb, t0 £. 

li r ' V ^ vi . tnciT;;s > aRd , twclv « men. But if the complaint 
, was « the foe of tnc party then the profecutor fued him upon 
•}ppcal , m manner following i /. C. appealetb IX H. here Ire 
< ■>, fir that E. Father, Brother, Son, or Vncle ( accord iZJ, Z 
caiewas ) to LC heing in the peace of God, and of ou E£« 
I-°rd the King a, the duelling houfe of E. atl-&c. the faTd DH 
upon, be Jay of-in the If or \f_ with „ sJd„ a £« 

My f tbefa.d E hereof be died, and, hi „as diJfeWL 

? Ji!" ■ """"*"> CH.*'W(i t. prove the fame thai 1 
by Champion; for neither Monk, Woman, nor Clerk was & 
LawtojumhebyBattai! in their own perfon. The S 
canfo of appeal and indictment may be found in the Law 
books, to whom I refer the reader, it not being within tZ 
compals of this difcourfe to fall upo'n the particular TT(t»U 
only obferve the difference between indicimens former and 
later , and between them and appeals , viz. that appeals'lu* 
polmvc accufations in the name of the profecutor of the fad 
done by the party appealed i whereas indictments wereonlva 
pubheanon or affirmation of the fame of a fad done by the 
party mdiCted , and wherein not guilty pleaded , ferved 
only as in nature of a Quere, to uther in the votes of the free 
men* 

I ST""'"? thc ^ / econd, y the difference between former 
Indidhncnt from thefe in thefe 'days, confifls in this, that 
t he ancient Indictments were in the name of one man ; hofe of 
the later fort are in the name of the Jury, and theformer w«e 
on'yofafame, the later of thc fadh 08 
A third way of bringing contravenes unto judgment con- 
cerned only fuch matters as were of lefs confequence i Tnd 

£haffXr^ UCed - ty Way ° f « 'he name or 
behalf of the King, m nature of pofitive accufe of one for a 
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me rirft laid down generally, and then aflferted by a parti- 
ar fad, in this manner i J/>y, for our Sovereign Lord the 
ng, that H. here is perjured, and bath broken faith again$ the 
bscattfe where as 11. is or tvjs Chancellor of the Kin(r, aitd 
<fmrn that he would not fell right, or any remedial Writ to any 
: yet ufon the— day of—&c.'he fold to B. a Writ of Attaint, 
I would not grant the fame under half a Market Co as the dif- 
ence between an Indictment and Preferment in thofe days 
s only in the degree of crime for which the party delinquent 
saccufed, and in the manner of conclution of the Prcfent- 
nt, which was without averment. 

The laft way of trials concerns fuch offences that exceed not 
natue of trefpafs done to a mans perfon or his goods j Mifon c , 
i this was by way of A&ion , and it was to obtain recom- s , c< 24> 
ice for damage fuftained. Now becaufe the former w:rc Aclion. 
led perfonal trefpafles the Procefs was by attachment of 
perfon, who thereupon put in bail, or elfe his perfon was 
ared by imprifonment till trial, and fatisfa&ion made i but 
he later that concerned the reality , three Summons went jj. Mthcldr. 
:h in the Hundred Court i and if default were made, com- cap. zo. 
int thereof enfued in the County Court , and thence nTucd ^SE^Iif" 
h adilhingas v and if the defendant ftill periifted in dech- ^ 
g his appearance, the diftrefs was forfeited, and a fummons 
cd upon the Land j if then the defendant would not appear , 
apon appearance would not give pledges to abide judg- 
it , his whole Land was feized for the benefit of the King , 
Lord of the Hundred, and complainant, becaufe he had 
nded againft all three. But if the party appeared in former 
cs, he anfwered forthwith, and judgment parted without 
y, as hath been faid i unlefs in) urgent cafes , where the 
ter was raw, and then it was adjourned, and pledges given 
he defendant to the full value , after the cultom or the A- u £d 
liansv and if the defendant made default at the day, his 
!ges were forfeited. But in after times for better and more 
fed proceeding the defendant was admitted to ) U Eflbines* 
with a provifo , that no EiToine mould be allowed Mirof cap ^ 
above fifteen daies > and this was the direction 01 King bcc . 

ed. t 

In 
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Miror cap. 3. In the anfwer of the defendant he either traverfed the matter 
Sec. 16 j n f a & s or confefled and juftiried, orconfefled and fubmitted. 

The ririt put the matter to the judgment of the freemen i the 
fecond to the judgment of the judge > the third to the difcre- 
tion of of the complainant , whereby the defendant generally 
found mercy, and in cafe oftrefpafs rendred lefs dammage. 
' I find nofootfteps in thofe times of Dilatorypleas : ,or demur- 
rer, or other delays, unlefs in cafe of infancy i for the Saxons 
knew no other age of ability to do or furTer, but the age above 
one and twenty years', and in Alfreds time a Judg furTercd 
death for paiTing fentence of death upon one under that age: 
albeit the Canonifts had in thofe daies brought into cuftorn o- 
Lindcnbr. tncr a S cs °^ a ^ iut Y in matters concerning marriage > although 
glt iT. it may well be thought that it rcquireth no lefs maturity to ma- 

Miror. cap. 5. na ge the affairs of a maricd life, than to difcern the nature and 
Scc " ll difference of manners, efpccially in cafe of crimes, which 
are contrary the to very light of nature. 

v<* CHAR XXXV H. 

Of the feveral manners of extraordinary trial bjTmk^ 
Ordeale. Compurgators and BatUiL 



Torture. 



Evidence of the matter in fact, ,upon trial of <»ufes in.ti>c 
Stxan judicatory fometimes contirted in tlie^pregnant te- 
ftimonyof the fa& it felf , and fomptimes, in tie ; teftirrjo»y 
of fome circum fiances. The firft was an unqueftionable ground 
of convidtioni the fecond was too weak , to command jcb$ 
iVerdi&, although fometimes if perfwaded it y and therefore 
thofe incompaifionate times fouo4 out a trick, .of extorted 
confeffion,by torture of the party, fo|}pwing tfiq principles of 
pafiion therein, .rather than foberijudgment : for ciicumuanc.es 
zr&fut&dw to irritate the hearts of thofe; that arepafifip- 
natc ? and where jcaloulie is once entered , there's noplace fof 



jfparing, be the matter never fo untrue: yet J-donot,iind any 
Law amongft the Saxons to patronize this faihion of con vi- 
sion 
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ftion, albeit itfeemeth it was pra&ifed, for Alfred the King 
xinifted one of his Judges with death forpaflingfentence upon 
in extorted confeflion by torture before the Coroner i and M ' ror C3 F» $• 
xjflibly it might be gained from the Lacedemonians , although 55 r ' 
ittletothe praife of their Greekim wifdom in that particular. ra £ iU! * 
Seeing that in all reafon it muft be fuppofed that fear and grief 
vill enforce flattery upon the tormentor as well as (elf love , 
!raw forth flattery to the benefactor. 
A fecond fort of (evidence was that of Ordeale, being alfo q j , 

rounded upon a pre-conceit or fufpicion: the manner hereof r f * 

/as divers. The thing fcemeth to be the birth of the brain of 

)ine Church-man who had read of the curfed water. The 

rit mention that I rind thereof Jwas at the Council of Ments , An - 

id afterwards in the Council of Triers , but not a footftep An! 895! 

lereof in this Kingdom till by JEthelfian it was advanced 

ito the degree of a Law > after which time it continued in ufe LI - ^helft. 

'ell nigh three hundred years. A ftrange monument of ^* 0-3 

ods indulgency to an ignorant age thus turning extraordina- '» 

' to ordinary, for the clearing of innocency i and (which is 

d lefs wonderful ) allowing in thofe times unto men under 

iture fuch a power over themfelves , as to adventure againft 

iture. Doubtlefs that man or woman was of a daring Spirit 

at firft tried the trick , if he had not a miraculous faith in 

at promife , Cum ambttlaveris per ignem &c. and it (hewed ^ % 

ctal in them that followed the example: but*he next age 

evvdull, and men being weary of fuch bane touches, the 

ergy that cried it up, their fuccefTors cried it down , and fo 

voured their own birth, without any difficulty, other than a 

re in jun&ion of a King that had power to command only Spici | s.lden. 

:h as would obey. 

But where fame was yet more flight, and fpringing ra h:r Contpur<r*- 
irn want of charity and mifapprehenfion than promifing torj f 
cumllances i men were wont to be contented with a voier 
n?, or the oath of the party fufpe&ed , and the concurrent 
rimony of other men : the rirft attefting his own innocency, 
: other con icTting their confeiences of the truth of thcior- 
r teflimony > and therefore were , and ftill are called Com- 
-gatQrs : their number was mare or lefs , and of greater or 
b O lefs 
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lTfs value , according as the offence or the party fufpecied was 
l6 > of greater orlefs concernment. This manner of trial was of 
ancient ufe , and both it and that Ordeale under the directory 
of the Clergy i yet this was the ancienter by three hundred v 
years, and rirlt brought into this Nation by the Council at* 
BergbMnjled under Bertwald Archbi(hop*of Canterbury, And 
it was performed fo me times more fokmnly by folemn reccivirj« 
of the Eucharift, efpecially if the pcrfon fufpe&ed was of tb6 
facred Function. 

One manner of trial yet remains which was ufed both in i 
of matters of crime and title y and it is the trial by bat 
which was in criminal matters with (harp weapons, but in \ 
Iary matters with blunt weapons. No defendant could ref 
battail offered, butfach as were too excellent , as the 5in$$| 
ortoofacred* as the Clergy > or too weak, as women, maim*, 
edperfoas, and children v or too»infcient, as Ideots and LiUttfc*. 
ticks > or too xneatti as^HairAS.* And as thefe were ootrtQ^ ' 
- ceilitated to anfweu m battail, fo was no free man compelled* 
to anfwer them by battail- This way was an old way, as may 
appear by the conclufion of appeals, andfeeraeth more fatuS 
* ' factory than that of Ordeale > becaufethis refted upon the coo* 
fciences both of Appellant and Defendant , whereas Ordeale 
refted only upon the (ingle confeience of the Defendant , . 
which oftentimes was rather hardy than innGcenk.^And tb$ 
continuance m this trial in title even at this day Qtftttb^wai 
can away with this y and that there is not evil fuficfe%t|p fiftr> 
eradicate this weed > although it be kept under gr 1 1 
p«ifince (hew% thatrightandvitoyalwaiesdol 
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CHAP XXXVHL 



f the ordinary manner of trial among fi tie Saxons by 

Inqnejk. - 

r He laft and moft ordinary way of trial was by witnefics 
Cupon travers of the matter in fact) before the Jurors. anc^r-^rt 
eir votes thereupon- this made the Verdict i 'and it dieter^ 
tned the matter in fact. In former time queftionlefs k was a 
nfufed manner of trial , by votes of the whole multitode , 
-rich made the verdict hard to be decerned : but time taught 
2m better advice, to bring the voters to a certain number, ac- 
rdingto the -Grecian way, who determined controverts 
thefuffrages of four and thirty, or the Major part of them. Emir> i us 
it how the number came to be reduced to twelve I cannot 
njedture, untefs in imitation of that rule of compurgators , 
it ordinarily exceeded not that number. The-firit Law that 
ined this number was that of fcthth&ted about three hundred An . 
irs before the Co^t^InfinguUsC^ntHriis y &<:. InEnglifli Ll.Sax.Umb. 
is > In every Century cue Hundred let there be a Court , and 
twelve ancient free men , together with the Lord of the 
ndred be fworn that they will not condemn the innocent » 
-acquit the guilty ; and this was fo ftridly eyed , that Al- 
l put one of his Judges to death for palling fentence upon Mirer, cap. 5. 
crdi& corruptly obtained, upon the votes of the Jurors, c * l ' 
ereof three of the twelve were in the negative. And the 
le King put another of his Judges to death, for palling fen- 
ce of death upon an ignoramus, returned by the Jury : and 
rird, for condemning a man upon an Inqueft taken ex officii? * 
cnjfi the Delinquent had not put himfelf upon their tri- 

Jut the Saxons were more careful of the credit and life 7*^^ J t: r 'et, 
nan, for no mans life or credit refted altogether upon the caft 
welve opinions : but rirft twelve men enquired of the fame 
ground thereof, which if liked uendred the party under the 

O 2 fpot 
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fpot of dilinquency, and meet to be looked upon as under the, 
fufpicion of the Law, who formerly was but under the fufped 
of fome particular man. And then was a fecond enquiry of the 
fa&, if the party traverfed the-voteof fame. In both which 
trials the verdift grounded it felf upon thofe allegata and />ro- 
bata which were before them. The firft of thefe inquiries was 
before the Coroner , who even in thefe old days had the view 
of bloodfoed. The fecond was had before the Judge of life 
and death : neither of which could legally indamage the party 
without the other , unlefs the Judg meaned to anfwer it with 
ic peril of his own perfonand eftate, as it befell in Alfreds 
time, when as a Judg furTered death for palling fentence upon 
■Miror cap < t ^ ie Coroners only record, unto which a replication is allowed, 
5 ec< u as the book faith s and another Judge had the fame meafure for 
condemning one without appeal or indictment foregoing. 
M' Where by the way I might note another difference between 

S.c. it* ** Appeals and Indictments, in this, that Appeals were and are 
the more fpeedie trials than Indictments, in as much as the for- 
mer were but one act, the latter two. 
Medietas And yet time and experience refined this way of trial into 
Lingtt£. a more excellent condition : For the bloody times of the 
Saxons firft age parting over, and peace ariling by degrees, they 
together with the Britons began to intercomon , and about" the 
Marches become a mixt people under a mixture of governmnet 
and Laws ( as hath been already noted ) amongft which one 
concerned their way of trial of matters in fad by a Jury 
mixt both of Britons and Saxons , which was fetled by a Law 
U /Erhetdr<d. made by JEtbeldred. Virifint, &c. In Englifh thus : Let there 
cap. 3 Umb. ^ e twe i ve 0 f underftanding in the Law, fix of them £»- 
glifc and fix Welfh i and let them deal Juftice both to Englijb 
and fVeljh. The equity of this Law in future ages fpread it 
fclf into all trials of Foraigners in every place throughout 
this Ifland. Unto fuch as (tumble at this conceipts becauje they 
are fa id to be ttate faperiores, and jure confulti^ I (hall only 
note thus much. That it is not to be doubted bu t the work of 
Jurors required chief men both for experience and know*- 
fcdg in the cuftoms of thofe times , to enable them to judg 
of the matter w facVj and upon whofe judgment. the life and 

death 
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death of the party refted principally : and as probable it is 
that thofe Jurors , as they were'then chief men , fo they late 
in the moft eminent place of the alTembly or court , and were • 
ccHafTeiTors with the Bifliop and Sheriff who did ferve , but 
only toadvife the reft, and they or one of them to publuh 
the fentence which the Law predetermined : And this chief 
place the Jurors might have pofleffed at this day, as they do in 
Sweden, hacFthe chief men holdenthe fervice ft ill worthy of; 
their attendance. 

But great men grew to great in their own efteem for the p^ r/ 
fervice ot their Counrey, betaking themfelves- to ferve them- 
felves v and matters of higheft imployment were left to thofo 
-jof the meaner condition , who being in their own perforis of 
lefe admiration , were thought unmeet to (it in fuch eminent' 
places , and fo from the bench defcended to the floor , as at 
this day. Thisdetidioufnefs of the greater fort made one ftep 
further to the full perfection of that manner of trial both of 
the perfons and eftates of the E*g///fc, which hath been the 
envy of other Nations , and is called the trial per pares or by 
Peers. For the pride of the Vanes ( now growing into one 
people with the Savons ) not induring fuch fellowfliip with 
the mean S&con freemen in this publique fervice >. and the wife 
Saxon King efpying the danger in betru'fting the lives 
and 'effates- oPtlk podrefl fotr onto; the dictate lof Ithe/e 
fuperbient humours) and on the contrary in promoting the 
Nobler blood upon the vote of the inferiour rank pf men, 
provided a third way , and by agreement between him -and 
Gtoibitrnt the Van* fetledthe Law LI. Alured. 

gi*s\'&&$( aLLGrtl or a titOn beacc^cfhbir«^,v bt (hall 
be kqaitted^yiwvelve Ldrds : but & ofcinfaiovfr rank.* he Conci!. Brit, 
ftallbe acquitted' by eleven of his equals and one Lord'. Thus f°* -49*'-- y« 
Gods providence difpofed of the pride of men. , to be an inr 
ffaumentibf teftrainf v for thb great men ere they were 

aware ih«peby loft orie of the fair eft flqiwers rfaf tttek Garland, 
viz. the judicature; Or ra^f-thfiilialterAipc^itlieriifeoMe^tti 
ofthemeajielfifor^^^^hei^y^a t iaia op^ituttf t#e6i 
taiuiBg them for ever under their aw. ; iAnd.no left remark- 
abe was the benent that redounded to this. NatfcSi .hereby, for 
t&l ... ' had ; 
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haklrthej#eat«ien hc>Meo^ power, as once they had it, 4t 
raig"htfoori have -endangered the liberty of the free niea, and 
thereby been tl cftru&ive to the Fundamental conftitutaon of the 
government of this Realm, which conilfteth in the juft and equal 
participation of thefc priviledges , wherein all areecjuaJIy con- 
cerned. This wasftbe trial whe*eiu the people of this Nation 
weremade happy-above allotfeer peqpk, and whereby the free 
men , aS)tbe?y had the legislative power, fo likewife had the 
juridical i and thereby next under God an abfolute dominion 
over themfelves and their eftates : for though this courfe of tri- 
al was fitftappKedto matters of crime, yet Itfoon alfo fehied 
upon theComwon pleas, which for the raoJt -part was the 
wockoif main import in the Hundred Court * and fuitable 
hereunto are the prefcriptionswhich are extant in the Law- 
books of cogniiance of pleas, and writs of Aflize, &c. from 
nfr . the times of the Saxon s , as in that cafe of the Abbot of Bmy 
*6, a fT. pi. M . mQns fl ^1^5 domappcar. ? • 

CHAP. XXXIX. 

Of faffing of judgment and execution. 

A; Free wdifi judgment palled according to the letter of 
the Law, or known cuftom i in criminal matters accord- 
ing to the great nefs. of the offence, either for death or lofs 
of member. But if the circumftances favoured the Delinquent 
he was adpritted to redemption of life or member, by fine aMb 
Titled fey letter of the Law, and not left *o the Judges ducrc— 
Xi. Tna * IOlJ * If the crime reached only to ilhamefol penance , fuch 
tlicanuc. as Pillory uor whipping f the laft whereof was inflicted only 
upon bondmen ) then might that penance be reduced to a 
qranfbni, according to the grain of the offence afleiled in 
the pteftnee of ^he:Judge by the free men , ; and enticed. upon 
♦the roll , and the eftrcat n£ eachjranfcm fcygrally and apart 
•ftntto thcSheriir; This ranfom was T paid ufually unto the 
-King and Lord, and the party indamaged , or his friends, if 

?u Ioarca p,„. the to**mxidt,.?j*x 
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multt* Regi vel civitati pars ipfi qui vindicator vel propinquis ejus. 
This courfe opened indeed away for mercy , but through Vacitus.. 
corruption a floodgate to wickednefc in. the conclulion. Of 
imprifonment there was licde ufe in the eldeft times > after- 
wards it was more ufed not only to fecure the perfon to come to i 
txUl of Law for mifcarriages paft\ but foroetimeS to fecure 
men againft committing o? future mifchicf, efpecially if it 
moreccmcerned the publique. I find butlittleor no u& fhcie* - 
of barely as a punifliment , nor would their anseik>is fo rninifla 
their bondmen : Vineutii cottcete varum fjf„ In cife of defct 
damage the recovery thereof was tct nature o£ fdtfgtK v foe the 
party wronged either had me offenders goods to him deli v ei^d* 
or the value in money upon fate of the goods made b$ the,-, She* 
riff > and if that fattsfted not 4 then the moity of the Lands L! - Fd;v ' 
was extended) and fo by moities fo for as was poilible , falva 
ctnttnemtnia, and when all was gone the defendants atms 
C which were accoimtetf as the Nechet-tWlftenej ©* fHoclt>QC 
martrtenance) werelaft of aRftizect, ajrnithen .tfe NlWil^^ 
accounted undone, anil caft upon the charity eGhis fttenosfer. 
rHsfufrenance: but the perfon of the man. was never iiiifrifonr 
etfas a pledg for the debt no not im the Kings cafe j. Jlfhd 
impnToned one of his Judges for iroprifcnrng a man Sa- ttaft s' ror * ca P* *• 
cafe.- Qnepunifhment of dfrath titty hai iai cafes ref crjmeJ* ;C ' u ' , 
and that was byhanging or flrangungi, and, whexe Khe orirrm. 
was not fo great , fometimes enfued lo&of member oc muci- 
Jatom i an d in many foch cafes Excommunication, pronounced 
indeed by the Clergy, but determined by. the La^. which iifS 
thetr^conception was framed in the: womb 3 *he, legiljaftfltt Condi. Brir. 
powertn Parliament, as may appear in many Laws there-made* 105, 25,1, 365,. 
nor^was thee in thofe times any queftiom made of the cogni- 4 Z °« 
fance thereof, fo long as the Clergy and Laity had charity e- 
nough to joyn in all publique Councils. 
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CHAP. XL* 

: Of the penal Laws amoxrgli the Saxons. 

ti * *> < - ■ * ■ *• • - 

PAfling the Courts and manner of proceedings till fcntence 
we are now come to the particular Laws that directed the 
. fentence, and firft of thofe that concerned criminal offences 
. Daring the 5^«r time the Common-wealth was in its mino- 
rity, the government tender, the Laws green and fubjed to 
bend according to the blaft of time and occafiom and according 
to the different difpofitions of governours, ages, and peoples* 
For though the Saxons were in name our firft matter, yet not 
they-onlyi but they having once made the breach open, and 
entered this Mand it became a common fewer to the excref- 
eency of thofe Eaftern people of the Angles \Danes^Almahu % 
and Goths \ as their feveral Laws left with us in power do 
not obfcurely inform us s and amongft all the reft the Goths 
were not the leaft concerned herein > for the Saxon King de- 
termining what people (hall beholden Deniiinsin this King- 
dom, faith that the Goths ought to be received and protected 
in this Kingdom » as fworn brethren , kinfmen and proper 
Citizens of this Common-wealth. Nor can any Nation upon 
earth (hew fo much of the ancient Gothique Law as this Ifland 
hath. Neverthelefsin this mixture of people of feveral Na- 
tions, there being a fuitable mixture of Laws, as the power of 
any one of thefe peoples changed , fo likewife did their Laws 
change in power > and long it was ere aright temper of one 
uniform Law could be fetled , yet in the interim thefe (hort 
remembrances left unconfumed by time* I have fubjoyned, that 
it may appear their notions were excellent , though fomewhac 
inconftant in their practice. 

Thofe times were dark , and yetfo far as any light ap- 
peared the people were to be honoured for their refolution in 
the defence thereof. For there was few of the Commandments 
of the twoTables which they did not aflert by Laws by them 

made, 
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made, the third and tenth excepted '■> which latter commands 
the inward man only , and whereof God hath the foJe cogni- 
fance. 

True at is that the firft Commandment containcth 77^ 
much of the fame nature > yet fomewhat is viiible , and that Command- 
they bound ? for whereas in thofe times the Devil had fuch ment • 
power^ as he did prevail with fome , and thofe it may be not w ltc b:rv. 
a few I to renounce God, and deliver themfelves wholly to his 
own will j they punifhed this crime with Banifliment as un- 
worthy their fociety that would communicate with Devils, 
yet if the delinquent had done any mifchief whereby death jj.c^ «p.f. 
enfued, the parties punifnment was death \ yet might all be 
difcharged by ranfom , and good fecurity for good behaviour 
•for time to come. 

For their wor(hip of God they were no lefs zealous in qj JS r econ £ 
maintenance of the manner > as their forefathers liked not Command- 
the ufe of Images or pictures for adoration , neither did they ; menU 
and though the Clergy in other matters led them much, yet in 
this they were alone for a long time > for though the Roman 
Church had the ufe of Images above three hundred years be- 
fore Auxins coming , yet could not that cuQom fallen upon 
the Saxons for the fpace of above one hundred years after 
Attains coming , notwithstanding the endeavours of Cbarie- 
main and Pope Conftantine by his baftard decree begotten upon 
the dream of the Bifliop of Worcefter that faw the Virgin Af*- 
ries picture brought him in his fleep by her felf , and with a 
command from her that it mould be fet up in the Church and 
worflupped : I fay it could not faften any conftant practice of Concil. Brfr. 
Idol worfhip , nor ever *vreft a Law from the Wittagenmot to ll8, 
countenance the famesbut rather on the contrary they Rill pre- 
ferved the memorial of the fecond Commandment in the Deca- 
logue even then when as the Romanics had expunged the fame 
out of the number* and they inforced the fame by a Law C £ nc ' 1 ' Br,t * 
of their own making, fo far as their Clergy , or reverence they L!. 4 Canut. c. 5; 
bare to Rome would allow. 

It hath been formerly obferved that the Saxons took no note lbs third 
of the vice of prophane fwearing and curling > which crime Command- 
(if it were in ufe, as it cannot be otherwifc conceited but k menu 

P was J 
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was ) as the times then were,muft lie upon the Clergymcns ac- 
count for their neglect of teaching the point , or upon the 
general ignorance of thofe times, which underftood not the 
Commandment , nor the Scripture. For we find no Canon 
againitit, nor fcarce any doctrine concerning it , but only* 
in cafe of falfc fwearing, till Anfelms time. True it is that 
Cbryfoftom fcemeth zealous againft all fwearing i but that was 
his pcrfonal goodnefs , which for ought appeareth died with 
him. And Anfelme contending againft fwearing by the crea- 
tures , and idle fwearing , renders his grounds in fuch manner 

Ccnr.i. cap.4. as it may be well conceived that he underftood not the 

dc Jc ?» main. 

1 be fourth j am t ^ Q ratner induced to conceive Charitably of thofe times 
Command' j n rC g arc j 0 f tne i r exceeding zeal for the honour of the Lords 
went. wn j cn (heweth, that fo far as their knowledg would 

maintain them they had zeal to make it into action. • They 
began this day doubtkfs as other days , according to the cu- 
Tacitu!. ftome of their forefathers in Germany, Nox ducere diem viUetur* 
And becaufe they would not allow their fecular affairs to 
trench too nigh that days devotion , they made the Lords day 
to begin on Saturday at three of the clock in the afternoon , 
Cotuil. Eric, and to continue till munday morning. No paftime , no npt 
445- 446* • their beloved fportof hunting, was allowed during all that 
while : nor no works were to be done , but fuch as concerned 
the wcrihip of God » and thofe Laws they bound with penalty 
of fine, if the delinquent were a free man » if he were a bond 
vaa 2&*9t7?»4ervaoC > he was to be whipped: Nor were thefc the. Laws of 
4U4)5 l8 '54 «} one {^j n g ^ ^ a g C on .jy 9 b u t of the whole currant ofthe Saxon 

government, and may, although dark times they were, yet put 
us in thefc days of light to the blulh, to enter .into compare 
*tu €M with them tor their devotion. 

lee pjt> In their convcrfation with men the ieemed^etniore 
Command- ft,}^ and being a people of a puWique fpirit , they preferred 
2**5- the good of their Countrey above all > accounting trechert 
Jreajofu a °ainlr it , or neglect thereof in time of danger to be a crime 

of the greateft concernment , and to be punimed in the highett 
Tacims- d.'gree Froditores & trans fugas arboribus fajpe ndunt. OtherTrea- 

fo.i thtn this, no notagainlt Kings, did they then acknowledg 

'any 
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any i and therefore the form of the Indictment for contriving 

the death of their King concluded only Felonice^ as may appear Nirorcap. 2. 

in that form of an indictment for an offence of that nature in- $ tc * 1 

tended and plotted againft Edmond the Saxon King: when as 

for the plotting againll alliance* though of common and infe- 

riour nature , the indictment concluded felonice & proditorie. 

And whereas the penalty in cafe of trechcry againft the Coun- Mirorcip..*. 

trey was death, and forfeiture of the whole eihtc , both real 1 3 * 

and perfonal ; In trechery againft the King it was only lofs of LI. Edw. c. j8. 

life, and of the perfonal eftate. And therefore it may fe cm that 

Majefly had not yet arrived at its full growth i or elfe that the ^ c i 6 Mn ~ 

greatelt raeafure thereof refted in the body ftill. 

If in any thing the Saxons were indulgent, it was in matters Ibe fixtb 
of Blood > for they were a warlike people, and looked upon it Command- 
as under the regiment of valour •> and therefore it was puniihed menu 
only with fine, according to the old rule, Luitur famici- bUn-flattgh- 
dlum certo armentorum & pscorum numero. So as even in Ger- ter, 
many they had learned the trick to fet a price upon that crime » 
and this they afterward called Manbotta rvera rvirgida wita 
and Ia(h light: and which was worfe , they countenanced that 
which in after ages was called deadly feud \ and fo under co- six. Limb, 
lour of puniming murder with revenge , they added blood to f>\. 17. 18. 
blood. But as times grew more tame, and inclining to civility 
or Religion, the cry of Blood was more hideous i and this 
urged on the Law of appeals , and fo private revenge became 
under the power of the Law : which punimed death with M 'n"or. rap.. $• 
death, favouring of fuch a King as Alfred was, who rirlt taught UAluredSi* 
the k Scriptures to fpeak in the dialect of our own Laws •, like pnfaceLamb.* 
the Rubrick amongft the Canons , bringing therewith both 
itrength and beauty yet they had degrees of blood- (lied, and 
made a difference in the'punimment i for fome fprung from 
Hidden paflion > but other was forethought and purpofed i . 
which laft they called Abere murther , or murther by forcplot G!cfTar. p. 4 
or treachery and this was made nullo precio emendabile \ and U. Canuc. 
yet towards the times of the Vanes devotion grew of fo high "P- 9V 
a dye that a Sanctuary could reprcfent any bloocJThcd more 
allowable, if not acceptable » under the golden colour ot re- 
compence made to the King, the Lord of the party llain , and 
f V 2 (he 
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the parties friends i for the lofs of a fubjed , a tenant , and a 
friend, according to that of their forefathers i recepitquefa* 
Tacitus. tisfaShnem univerfa Vomus. It would be too tedious to recite 
all the particular Laws, with their changes, and therefore they 
(hall be left to the view in thefeveral Laws of Alfred, Edmond, 
Canntkt and Edward the Saxon Kings, Yet one cuftom firft 
Engl/fitrt. begun by the Danes, I cannot omit : That if a man were found 
caplio! ' ilain, whofc parents or friends were unknown , by common 
Mirnr. cap. t. intendment he was to be prcfumed to be a Dane > and then if 
Sec. i*. the delinquent were not taken, nor fled to Sanctuary, nor 
known where he is , the whole Hundred was amerced for the 
Brtfton lib. $ c fcape > but if the partie flain were known to be of Englifti pa- 
irart.i.cap.15. rcnts ^ it was othcrwifc< This cuftom laftedlong after the 

"Breach of Normans time, the Vane being only changed into the Nor- 
pe rt. max ^ and was called Englifnire. Batteries, maimes , impri- 

Satierics. fonmcnts, and other breaches of peace were punilhed by- fine , 
Maimer. which they called Figbtwitt. Gritbbrece or Fritbbrec^ and the 
ImprifoH- delinquent ordinarily put in furetics for the peace for future 
mats. time '? the fine was increafed by the number of delinquents joy- 
AUircd. prftf. ning in the fact \ for if feveh joyncd, it was a riot, and the fine 
Liin. 1 j. was then called Flothbote. If the number were five times fo 
many viz. thirty and rive, then it was a rebellion or war. Se- 
condly, the fine was increafed by the time or feafon of thefaft, 
as in Lent> or while the Army was in the field > becaufe, in the 
rirft cafe, the holy time was prophaned i in the fecond the coun- 
trey was more endangered when the ftrength was abroad , and 
the Army might be dilcouraged at the news of the difturbancc 
at home, And therefore the Saxons punilhed this with death, 
IX Edw.c. ji. or fine fuitable. Thirdly, the fine was the greater in cafe of the 
LI .S4.jr.cap.36. eX cellency of the place, where it was holy ground, or in the 

77 ^f* 0 -**/ P lC ^ cnce °f 8 reat Perfons, fuchas the King or Biihop. 
3 1 Adultery among the old Germans was holden a crime of a 
omit j - high natures the penalty*" of the woman that committed that 
Faron Annal cr ^ me was death. I find not what became of the man i in latter 
74$, num. y. times of the Saxons it grew lefs penal, and more common. 
Condi: Eric. By Alfreds^zw it was finable, and the fine called Legiermt. By 
j Canu\us the man was fined or banilhed , the woman to lofe her 

C 1 nur ' *°' nofe , ears } and her portion. Lnceft was more penal to the 

man 
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man than Adultery, and yet it touched not his life. Incefi. 

Robberyamonft the Lacedemonians was accounted but a L '- sax. 48. 
trick of youth, the Athenians thoughts were more fevere. The T 3' l9 : . 
Germans likewife differed in their cenfures concerning it i the t!" "& h ' fo 
Saxonr punimed it with death, but the Angles, with fine only .i Comm ™<*- 
yetlna the King made it mortal, and Canutus followed him ffffv, . 
therein : and -Edward the Confeffbr limited that punifhmeat & S < X L Aug- 
to thefts of twelve pence in value, or above, burning of woods U.Sax.*.Te%.\. 
was finable byjnaes Law : but Burglary was felony. In King Miror- 261. 
Edmunds timWuly the Vanes made, it finables poflibly being Burning of- 
guilty in their own confciences of their -own propenfity to ra- rcoo ^ s ' 
pine and plunderings. Thispriviledg of the dwelling houfe B^glary, 
was anciently called Hamfica , or Hamfokgn^ or Himfohvie. L|'c^* t C p P < ' 
Trefpaffes committed upon ground were all comprehended un- Yrefpafleu*' 
der the general name of Ederbrece, or hedg-breaking > and 
the penalty was not only the damage to the party? but alfo. 
tine rahe Ring upon action , which in thefe days pafftth un- 
der trWname of §(gare claufunt fregit , according to the words i\-s iXCi p»<$ 
of the Writ. Thedammages were more or lefs according to 
the time or feafon when it was done > for if when the Army 
wasabroad, the dammages were doubled > and in like manner , 
if done in Lent, time.' If. the trefpafs was done by a Beaft , the jj. Inx 5 . 5> 
owner rouft pay the images : But if it were occafioncd D.d. c. 40, ' 
through the complainants default ( as through his gap ) no 
damages were paid. The conftant fine to the King in all 
fueh trefpafTes was by Alfreds Law fet at five (hillings. Other u. Six. c. 3$. 
actions alfo were then ufed as touching damage done to goods 
and actions upon the cafe •, for in, Alfreds time the. Plaintiff 
recovered not only damages for trefpafles done to poflcillons 
"and goods, tftit alfo cofts for injuries in point of fcandal, and Miror. p. 501. 
defamation > in cafe the complainant fpecially declareth that. * 
he is thereby difabled or indamaged in his preferment and 
triaketh proof of the fame fuitable unto the forms of our 
pleadings at this day , which conclude with per quod tyc. or &. The ninth 
deteriorate tft &c. Comnu>id~ 

The Saxonsweve utter enemies. to, pa-jury : they punithed. ment. 
it with eternal difcredir of tcftimonyv and fomctimes with U. #.the';rt. . 
banimment j or with grievous, tines, to the King, and mulcts c - 1°* 

to. 
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Spec. SaxA. 3, to the Judg. For that difference I find obferved in thofe daies 
art. 53. between tines and mulcts , albeit the more ancient times ufed 
them for one and the fame > for fo the Hiltorian pars mulBtt, Re- 
gu In all thefe matters where any intereft was veiled in the 
Crown the King had the prerogative of pardon \ yet alwaies the 
W. Edw.c.i8. rcC om pence to the party was faved » belides the fecurity of the 
good behaviour for time to come> as the cafe required. 



CHAP. XLI. * 

Of the Laws of property, of Lands and goods, and their 

manner of conveyance. 



T! 



'Hus pafling over (bme tops of Saxon penal Laws, befides 
the general rule or Law of eye for eye, tooth for tooth, Sec 
Miror^ cap ' * it now remains as lightly to glance at a few generals concerning 
the fetling and property of pofleflions in point of title > con- 
cerning which , although it be true that the Conquerors of 
this part of the Ifle were a body aggregate of many Nations 
or peoples > and fo divers cuftoms muft necelTarily fettle by 
common intendment in feveral places , according as they choie 
'Inheritance. fne ^ r Habitation : yet the general cuftom of the Germans , as 
touching defcent of inheritance was to the eldeft fon ; For 7*- 
citus fpeaking of the German Cavalry , faith , that the horfe 
of the party dead went not to the eldeft fon ut cetera , but 
" to the molt valiant man amongft them of that linage > which 
words ut cetera do plainly intimate > that other matters of 
•profit paflfed to the eldeft fon in point of defcent \ Nor can 
I conceive how men fhould be induced to conceit that the 
cuftom of Gavelkind was the ancient general cuftom of the 
Germans. Its true the words of the fame Hiftorian have mif- 
led fome > the words are , Htredes tamen & facceflhres cu 'tqne 
Libert \ thefe taken collectively I grant may import fomewhat 
tending that way i but they may as properly be taken dis- 
junctively > that the Childrcd inherit by courfei and if none 
ifuch were, then the Brothers > if they failed, then uncles. And 

* its 
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its W oniy evident that in the publique ticccCfiou to the 
Crown they ihad an eye dais way > but in the defcent of private 
and particular eftates, as by many inftances -out of tho/k old 
Hiftoriesmay appear > and had any other cultom been gene- 
ral, Alfreds rule by Mofis Law had never fucceededj nor 
could that other cuftom hold out agaift the conftant defire 
of the 15 axons to perpetuate their families ingreatneis and 
honour: all which befides the exprefs Laws fet forth in the 
Codes, are in my conceit fufficient to induce an hifiorical 
faith that the general courfe of defcent was to the eldeft fens, 
and not to ail joyntly. Neverthelefs out of this eftate of in- 
heritance divers particular eftatejs were, created , as well by 
common cuftom , as by the efpecial a£t of the owner of fuch- 
axreftate. Such of them as weue wrought by cuftom was occar 
Goned from marriage , whereby if the man was fetied of fuch 
eftate asformerly hath been recited, and died > his wife furvi- 
viog^&y ancient £uftom fliehad her dower or third part of Vower. 
luctafiter© of ; iaherkaaide. , . This" cuftom ^aongli ancient j, yet 
wa>.rmf originally fom the .<^»*^ u ^t frcm pit, lames 
who ufed to give dower with the man', and receive fpontioi} 
with the woman. But the Germans learned from the Greek? MutVr.Solom 
otherwifc > -tor the Laws both of Solon ^aSiLycitrgut forbad the ^con* 8 
mages fliould be n^sfqr reward , and not 
iaflie&ian % whicJ^ as^hiy^conceived, w^uid h$ 
a 'means to mamtaiiuhe ftrength of \ ma^iad Ui generatibnv 
And therefore lac it us noteth this by way of Antithefis jOoiem 
nonxKor marito fed uxor i maritus vffert. The dower that was 
given in the tirft times was goods » . and thpfe were utenfils tor 
.war* . .And the wife, many ^titnesdreuirtiet} go-stljf mail tpkeqs of 
lief love in the fame kind :» and r tloti4§ g^ges -of £#ure ; rhain.- 
tenancc, tinJefe we fhall aocotot war. their pruper ; calling 
from whence their livelihood ifliied. Succeeding times growr 
ing more calm changed the cuftom of fighting into trading > > 
and taught theaa to prefer the .ftock ; gotten i^y : com^fce ^ 
i>c£dretnaf^*p>t, an£ fo>tbe ,dower u was. ct0^\]X^ 
courfe coirti4iki|^^&iS^mdtoe 9 l^, outfit '&jc^ rf tin4i 
for not trweh^ve^m^^ Ll.Say.tamb. 
was bya pubhquc Law conhrmedv. that the. iBridcgvoom be- Edtn .f c .^.. . 
V#tf3 fore 
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LI. Ssx. 50. fore marriage fhould fet forth that portion of goods that 
Hcg. i:. (hould be his wHes, and thefe were ever afterward holden her 
own proper goods. But if no fuch provilion was made be-- 
fore marriage , then the Law or cuftom gave the wife half her 
husbands goods, if fhe outlived him 1 and if there were chil- 
dren, then the whole eftate in goods, to provide for her felf 
and them > untill fhe took a fecond husband > but if tne huf- 
bandfufTered death as a Malefactor , the wife was to have but 
LI. Ssx. Lamb. onc third part. I rind no footfteps of Dower in Lands untill 
Ulnar ca 1 f ^ e Normans time > who were alfo as well owners of the wifes 
na.cap.yi. p C ^ ona j e ftate> flS 0 f their perfons > and before which time 
the Saxon wives in divers regards were more abfolute and 
independent : I fay not more happy , becaufc they were never 
one with their husbands i nor were they ever under the Law 
of free pledge, as wives > nor was the husband his wifes pledge 
as he was her husband i although as a matter he was free p'cdge 
for his fervants: for the Law was, that in cafe the husband car- 
iLr.Edai.Lamb r ' c ^ his wife away into another Lordlhip , as .he muft give 
cap. 7. pledges that his wife (hall have no wrong, fo (he mult give 
pledge by her friends that (he (hall do no wrong i and fhe paf- 
fed therefore as an appurtenant to her husband , then in unity 
with him i and her eftate or portion was rather appurtenant to 
her then him > for if fhe failed in her good carriage to her hus- 
band»fhe was to make amends out of her own eftare to her hus- 
band i and if her eftate fufficed not, then her pledges were to 
LI. s*x. 50. fatisfie the husband. Nev<*rthelefs what failed in the relation of 
:*cg. 2». the woman to the man, was fupplied in the relation of the man 
to the woman i for befides the refpect the men bare to trie wo- 
men, as their wives , they honoured them as German women , 
that admired valour in all, Idolized it in their husbands , and 
flwred in it themfclves} and upon occalion merited thereby 
not only to be companions in honour , but triumphers above 
men, yea their Commanders and governours : Nor was this 
the original trick of the rude and uncompt Germans or Bar- 
barous Britans, but of the wife Greek/ > and received as may 
'be fuppofed from the Lacedemonians , upon as good ground 
as the wife of Leonidas the Lacedemonian King rendred , who 
being asked why the Lacedemonian women rukcl their huf- 

bands, 
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bands : la true, faid ihe, for wfe only know how to obey our Cwrttfe of 
husbands. A Second 0 articular eftate, which the Law derived England. 
out of the inheritance, was advancement to the husband i for 
the Saxons were not fo ftupid as to refufe favour proffered : 
and therefore they made a Law of Counter-rtcneur to that 
of Dower which we commonly call tenure by the curteiie of 
England * which was but a perquHite of the wives eftate gi- 
ven to the husband., in cafe he overlived his wife, and had 
iffue by her* born ahve : The name was probably given by the 
Nbrmans , who as it fcemeth had no fuch cuftom > and there- 
fore they gave it the name from .the. Eugljjh ' (. albeit fince that 
time Scotland hath, alfo allowed it arnoogft them ) who 
might probably brkig it into .this Kingdom or Countrey LI.AIm. tu.9* 
amongft the mingled people 5 for this cuftom or L aw is found Lindcnbr.cod. 
amongft the ancient Almatn Laws differing only from the 
Law this day in the evidence of the title, y which now arifoth 
upon the birth of the Child heard to cry \ when as in thofe daies 
the^pwftcd itotunkfcthe Child opened his eyes tit pofjtt. vi- . 
derecnlmen d'omus^ & qttatmr parietes , which toucheth not 
only the opening of the eye, but alfo the rowling of it about. 

filiates that were derived out of the eftate of an inheritance 
by thea& of the party, either were fuch as concerned the 
whole inheritance , or part thereof. That which concerned 
the whole inheritance , was nothing but a'parcelling of it out 
according to the will of the giver > and this was afterwards 
called eftate Taile , which paffed alio amongft fome places by 
way'of cuftom > as amongft the Angles it was a Law that the J*l* tir ' ^ s 
inheritance mould pa£s unto the iffue males on the fathers fide, L,adcnbr ' 
untill the fifth generation, before any title could accrue to the 
iffue females and then according to their Proverb, it went 
from the Lance to the Spindle. But the Vanes poffibly might 
prevent this in the continuance thereof > for they brought 
along, withthem that which was formerly the Saxon cuftom, LI. Sax. tir. 7; 
which carried the inheritance unto the daughters , upon the 
failing of thtf iflfec male as in the example of denedritba Conc 'l* Brir. 
daughter to Ctn$lph*s, amongft multitudes .of. others may ap- 53 ** 
pear. But wherfe-Lahds were conveyed by writing or a<ffc of _j k\ ure & 
the party> it was a Maxim that the will of the conveyor ftiould s/x. c?^ " 

be 
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beftriftly obfcrvdd; nbr^oold tvfir anyibhet^ caaifc .hi by 
vertueof fuch writing/ever aKcn the Land tacrofs. the cur- 
rent of the original conveyance The entailing of eftates 
Plo.com. 251. therefore was very ancient, although by corrupt cuftotn it 
h* was deluded,as the Lord Vicr inhis argument/of the Betkfict 

cafeobferveth.': ibyic" ; . tUd-tt tl tn 

Another cuftora of inheritance was catch t Iinow ndt-how,, 
its called Burrough Englilh , and by the name may Teem to be 
brought in by fome Cynical odd jtftfg/?:that.meant to crofe the 
world', and yet in a way hot contrary to all reafon: for 
where nature affords help 2, tfocwifdorti 6fjroa»<ham ufed 
to be moft ' barefu! cof UTuppl^and ! Ichus: ! the yd ufigeft. became 
preferred befor thfijelder in .the coinfe.rof defbent of inhe- 
ritance accordmg to -this culiom. There is no further monu- 
ment of the.Anti<juity hereof that I have met with, than the 
namcitfelf** which iaiporteth that it ijarang up whiles as yet 
the dank* of i Agkk'ahifc** held in common cbgnrfance : 
andmightarifefi^frbiaj thegtatit of the' Lords ko their Te- 
nants, ^nd &toy^inuancebecome'ufuah and by this means 
alfo might arife the enftdm of Copy-holds of this nature £b fre- 
quent* efpeciallly in thofe Eaftern: parts of this Ifland where 
< u tbe'^^fetled^and from- whom that y part had .the nai 
the Ea& Angles:, i '> \ • . / ■ \,n 

Another cuftom r5f ddfeent remaineth , and that is! to 
. . j children colledively, and its called Gavel kind , or Gave*allV 
Cav:l kjHd. Wnd . an< ^ by the yery fe clr ,cth at the firft to arife rather 

f rom the donation of the patent or other anceftor, contrary, 
tp comrwan cuftomv than by common Law : otherwifeTjo iieed 
had been^fan eipecial trame^ In the original: it (eernsrfot 
equally: concerned 'all both fons and daughters > as partners ^ 
and for want of fuch ] the brothers and fificrs. It feemeth to 
Srtphan Dan ^ e ***** the Law of the Goths or Jutes > for it remaineth in uft '. 
Vurtus Sue!, in thefe parts of the Eaftern Counties. But in latter times 
this eftate was alio tailed , or cut out fometimes to the (btjs 
and daughters feverally* that is, the fons or brothers to 
have two parts , and the daughters or fillers one part v other 
times to all the fons > and for want of fuch, to all the daugh- 
ters : and thus thele courfes of eftates palled over Seas to the 
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Soothetrrfcart bJf igufi>Iftaft4 where, that: peppje, mottfetled 
in a double lkcam^ !th? th&Mbenians tfat loved # 

. the ihtelincfc of thek families, the other from the Lacedemoni- 
ans- who deGiied rather the cp^U'nuance of their families than Ercmtos.Crec. 
their greatnek .■'>:'■., 1. A ■> 

r, TliB-oiaaTie^-of cojaweiymg f&jffetes ; between party and Conveyance* 
party, (Wbs.tfitheiJ taa&of ihftWIIJLCjqpwted mhishfe time, hiwrhm^. 
or after his death : fuch as were executed in thelife time of the 
owner, anAwjereluchfasfor; tjietnofr .part were in matters of" 
great moment v w^^eftales ^alTHig^y ^efid of conveyance in 
wkmg;jandlmr:th[s:^$hl^^»// were. Beholding to the 
Xatiueit y w1k> taught them j^a^<^/e ? i,Vflth fof form and Lan- 
guage; an<M#™2»fctf<#d^{^ that all .UStx.cjp.37; 
fuch as hold Lands, by Deed iti writing,(hp4ld hold, them accor- 
ding to the intent thereof , and not, alien the fame contrary 
thercuiatoj'tli^ intent thereof being proved by the witnelTes. The. 
natijuSffi,. the Q<mmai^$ ; ifrthe^ ancient tirnes may appear 
by a <Bed ofc^-wtW: Kin^s.uf ^hjs jflandahout 400 years be- 
fore the Cohqueft^whereby he gjant^d four plough lands in the 
Meof 7Vw*,imto^Abbjd^ of that which we 
now call the habendum jhe words. are contulimni fojfidendum^&c Habendum. 
and after. that fclloweth the yfes of ,the Deed tup uftti &e. and vfe. 
then concludes, with a' wajsaltity, tin tfoffb ,wqrdsj tu\vero focef- 
fitrefqe tui defendant in ferprttyuft nu,nqfiiw ws bjtrtdtfqsLe meoi, Warranty* 
centra banc chartulam aikpmndo\effe venAwps ;theeSecl of which ■ * 
lad claufe may appear by the Law of the fale of .goods, which in 
thofe times was, th3t; it the, We of &&ds warranted did not LI. injr.'c. 74. 
hold* the lofe (hoaldVlig^t upoiiibe filers,. . The Deeds were LI. Sax. 0.24. 




his. mark : £op Withered fting. of Kent ufed the fign of the, 
Crofe ^^j^f^S ^ grants -pr4 , ignorantia liter arum.. They 

* daiesitp ileal thefclPeftk i, for fo much the 
\M*sfc Charter Wthtcfrtfoy of Glaiienbury. Conci| Brifc 
fmporreth , ^'^ftdsldtju^effcdin Engliflv: Unas the King p . t9 z. 
do confirm this grantx andJabetty y » tipfitbfcriptiop, of my own band y 
aad wider the feal of the .holy-Croft, Trut it is lngnlphm tells 
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us that fcals to Deeds were of Norman original >jT believe his 
intent is concerning feals of Wax anexed or- affixed unto deeds. 
Laftly, in thofe daies alfo they ufed to atteft their Deeds by fub- 
fcribing the names of fuch as were prefent > who being of great- 
er or meaner rank, rendred the credit of the Deed accordingly, 
more or lefs valuable : and upon this ground did the. acknow- 
ledging or proving of Deeds before the King* Bifhop, County, 
or Hundred, firftarife. 

That was the Roman fafhion > but the more ancient Ger- 
man way of conveyance was by livery and feifin* as moft fui-. 
table to their ignorance, who had learning in as flight account 
as the Lacedemonians had, and cared for no more than would 
ferve the turn of natural neceffity. . A property they had both 
in Lands and goods > and where that refteth, no man can deny 
them the natural way of giving and receiving by delivery. 
And therefore though matters of ordinary ufe feldom come 
into the obfervation of* ftory > and this petty eerempv^mighc^ 
very well pafs* fub filentio > yet we are not altogether left dev 
flitute of the footfteps thereof in antiquity. For JEtbbald the 
Mercian King above eight hundred years ago gave the Mona- 
ftery of Cutbam , with all the Lands thereto appertaining to 
Chrift-church in Canterbury , and for the confirmation. thereof 
commanded a clod of earth With all the Writings to be laid 
upon the Altar. Another monument hereof more ancient by 
the fpace of above an hundred years we find in that grant o ~ 
Withered King of Kent, of four plough lands in the Ifle of fe 
the latter part whereof this daufe concludes thus; Ad <h 
jns cMmnlum ajftrmatioAiscefpitm bujus fupraditi* tejrt^Jhper 
fanVtum ahare ffpth- ■ - j ?i v j . , :\c;'i 

Buff Everyman had liberty to execute the Law of his inhe- 
ritance in his life time * for fome were furprifed with fudden 
occaiions , and unexpected iflucs and ends > and in fuch cafes 
they did what they could to declare their intents by laft will ^ 
/ which by ccramon interfdrtieht being in writing hath occafi- 
oned lbme^ iathink^that the Saxons in their > original had no 
' ufe thereof, being as they conceived fo illiterate as not ha- 
ving the ufe of writing* but thc Charac^er remaining to this 
day cvinceth the contrary > nor can thofe words of Tacit^r, % 
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& \nullum eft teft amentum in any rational way be expoundedin 

this fenfe if we confider the context, which runneth thus : H*- 

tedes & Juccejforsr cuttjue liberty & nullum eft t eft amentum* 

Which in my opinion founds in this fenfe : The Heirs and 

fucceflburs to every one are his children, and there is no tefta- 

mentary power todifheritor alter the courfe of defcent, which 

by cuftom or Law isfetled.- Gtherwife to deny them the ufe 

of all- teftamentary power , was a matter quite abhorring the 

cuftom of aH the Grecians , from whom they learned all that 

they had. Nevertheleis the Saxons had not been long acquaint- m. wdhn. . 

ed with the Komanifts , buttheyhad gotten that trick of theirs An. 817. 

alfo of disheriting by laft will, as by the teftament of J&kU Maimsb.gcft. 

rn^and others of the like nature, in Hiftories may appear. Kc * 1 2 ' c ' *" 

The conveyances formerly mentioned concerned Lands and r , 
goods i but if no fuch difpofal of goods were, the ancient Gfr- (jr< ** tf * 
man cuftom carried them after the death of the Anceftor pro- 
mifcuoufty , or rather in common to all the children i but in 
fucceeding times the one half by the Law of Edmond parted to 
the reli<fr of the party deceafed , by force of contract rather 
than courie of defcent. After him Edtpard the ConfefTor re- 
collecting the Laws declared that in cafe any one died inteftate 
thexhildrcn mould equally divide the goods, which I take to 
be underftood with a falvo of the wifes DoWeror portion. As yet 
therefore the ordinaries hath nothing to do with the admini- 
ftration i for goods pafled by defcent as well as Lands h and 
upon this ^cuftom the Writ de rationabili parte bonorum was • 
grounded at the common Law > as we 1 for the children as the 
wifes part> according as by the body of the Writ may appear. F« N. Er 1 j*. 
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CHAP. XLH. . 
Of times of Lax* and vacancy. i i 

SUch likens hath been fhewed,was,thejCourfe of Government 
in thofe darker times \ nor di4 the fundamentals alter either 
by the divcrlity and mixture of people of feveral Nations in 
the tirft entrance , nor from the Danes or Normans in their 
furvenuei not only becaufe in their original they allbreath- 
cd one air of the Laws ancl Government of Greece, but al£b 
they were no other than common dictates of nature refined by 
wife men, which challenge a kind of awe in the fenfe of the 
mod barbarous. I had almoft forgot one circumftance, which 
tended much to the honour of all.thp rcftv that is their fpeedy 
execution of Juftice i for they admitted no delays,- till upon 
experience they found that by (laying a little longer they had 
done the fooner : and this brought forth particular times of 
sSTiV*** 4 ^rop 1 ' 011 * asthat of infancy and child-bearing v in cafe ~ of 
anfwering to criminal accufations. But more efpecially in cafe 
LJ.Sax.cap 10 °^ re g arc lof holinefs of the time *•■ as thatiof the - Lords jdayi 
Concil. Bric. " Saints days, Fafis> Ember days ? for even thofe days werohad 
Si 8. in much honour. Nor only days, but feafons^ as from Ad* 

vent to the Octaves of Epiphany > from Septuagefima till fifV 
teen q*aies after Eafter, or (as by the Laws of the GonfcflTor) till 
eight days after Eafter s and from Afcention to the eighth day 
after Pentecoft > and though as Kings and times jdid change, fo 
thefe feafons might be diverlly cut out > as the Laws of Alfred^ 
Mtbeljlan, JEtbeldred, Edgar, Canutes, and Edward, do ma- 
nifeft , yet all agreed in the feafon of the year a and that fome 
were more fit for holy obfervation than others. And thus by 
the devotion of Princes, and power of the Clergy, the four 
Terms of the year were cut out for courfe of Law in the Kings 
Court, the reft of the year being left vacant for the exercifc 
and maintenance of Husbandry , and particular callings and 
imployments, faving that even in thofe times the Courts of 
the County and Hundred held their ancient and conftant 

courfe. 
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ceorfc, Laft of all, and as a binding Law unto all, it was pro- Miror. cap. 4. 
vided tbatfalfe Judges Should give fatisfa&ion to the party Scc * 
wronged by them, and fas the cafe required ) to forfeit the re- 
iidpetothe Kingi to be difabled for ever for place of judica- 
ture, and their lives left to the Kings mercy. 
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CHAP XL I II. 



An Epilogue to the Saxon Government. 



ANd thus far of the joints of Saxon Government in. 
their perfons , precincts , Courts , Caufes, and Laws, 
wherein as the diftance will permit , and according to my 
capacity I have endeavoured to refrefti the f mage of the Saxon 
Common- wealc s the more curiotts lineaments being now dif- 
figuredby time* afar off it (ecms a Monarchy* but ih ap- 
proach difcovers more of a Democracy, and if the temper of 
a body may appear by the prevailing humour towards age , 
that Government did frill appear more prevalent in all affaults 
both of time and change. The rir ft great change it fekwas 
from the Vanerthzt ftormed them , and ill c weii therctw much 
of the wrath both of God and man. And yet it trenched not 
upon the fundamental Law of the peoples Liberty. The 
vvorli effect it had was upon the Church in the decay of 
the power of Religion and the \Vor(hip of God. For after 
much toil and ldfe both 1 of fweat and blood, the T>anes 
( rinding that little was to be gotten by blowsk-Jt blowk \ and 
that the Clergy at the leaft was thelide-wind in thecourfe of 
all affairs J laid alide their Paganifm, and joyned with the 
Clergy s and as their Converts and Pupils gained not only 
their quiet relidence, but the favour of the Clergy to make 
trial ot the Throne, and therein ferved the Clergy fo well 
as they brought the people to a perfect Idolatry,- withtimes> 
Places, and perfons, and fubjeclibn of their eftatesto Church 
rributes. And as at Terns the Vane and Bilhop ferved each 

other 
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other with the fond Countrey-man , that whether Lord Vant 
or Lord Bilhop was the greater burden, is hard to be determi- 
ned. Thus became ambicious Prelacy in its full glory , and 
the poor Church of Chrift clouded in darknefs , and little held 
left for recovery, but only by the liberty of the Saxon freeman -> 
which the Vanes could never conquer , not for want of will or 
power, but of time and occafiorr, for the Crown returned to 
the Saxon line again after the half age of one man , although 
it was worn by three > fo God would have it* nor did any mo- 
nument of the Vanijh government remain, faving a few cu- 
ftoms in fome places which (hew rather that the Danes were 
there than ruled here. 

To fummeupall. The Saxon Commonweal was a building 
of greateft ftrength downward even to the foundation, arched 
together both for peace and wan That by the Law of Decen- 
ners, wherein Julttce was the bond, this by their Armies ga- 
thered, not bf promifcuous,rlocking of people, but by orderly 
concurrence of families , kindreds, and Decenners, allchoo- 
ilng their own leaders v and fo honour, love, and truftcon(pi- 
red together, to leave no mans life in danger, nor death unre- 
venged. 

It was a beautiful compofure, mutually dependant in every 
part from theCrown to the clown , the Magiftrates being all 
choice men, and the King the choiceft of chofen s election be- 
ing the birth of eftcem, and that of merit , this bred love and 
mutual truft , which made them as corner-ftones , pointed for- 
ward to break the wave of danger > nor was other reward ex- 
pected by the great men, but honour and admiration , which 
commonly brought a return of a&s of renown. 

'Laftly, it was a regular frame in every part fquared and 
made even by Laws, which in the people ruled as lex loquens y 
arTd in the Magiftrate as lex intelligent * all of them being 
grounded on the wifdom of the Greeks and Judicials of 
Mofes. Thus the Saxons became fomewhat like the Jems* 
divers from all other people, their Laws honourable for the 
King, eafie for the fubjeft v and their government above all 
other liked unto that of Chrifts Kingdom, whofe yoke 
is eafie , and burthen light : but their motion proved To 
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irregular as God was pleafed to reduce them by another 
way. 



CHAP. XLIV. 
Of the Norman entrsnce. 

HTHus was England become a goodly Farm: the Britans 
were the owners, the Saxons the occupants, having no 
better Title than a poffeffion upon a forcible entry, with a con* 
tinuando for the fpace of four hundred years , feldom quiet, 
either from the claim and difturbancei of the reft left Britans, 
or invading Danes, who not only got footing in the Coun- 
trey,but fettled in the Throne, and after gave over the fame to 
the ufc (p it proved ) of another people fprung from the wild 
flock of Nqripay y and thence tranfplanted into a milder Cli- 
mate, yet (carcely civilized » that in one Hie the glory of God's 
bounty might fliine forth to all the barbarifm of Europe in 
making a beautiful Church out of the refufe of Nations, 
Thefe were the Normans out of the continent of France , that 
in their tirft view appeared like the pillar of the cloud with 
terrour of revenge upon the Danim pride, the Saxo» cruelty, 
and. Idolatry of bothpeople i but after fome diftance (hewed 
like' the pillar of fire, clearing God's providence for the good 
of thisIQand,to be enjoyed by the facceeding generations. 
Nor was this done by revelation or vifion, but by over-ruling 
the afptring mind of Duke William of Normandy to be a fcourge 
unto Harold for his ufurpation, and unto the people for their 
cauflefs defcrting the royal ftem; yet becaufe the haugh- 
tieft fpiritis ftill under fame and opinion, and cannot reft 
without pretence or colour of right and Juftice, the Duke 
r fir ft armed himfelf with Titles, which were too many to make 
one good claim > and ferved rather to bufie mens minds with 
muting, whiles he catcheth the prey, than fettle their judge- 
ments in approving of his way, Firft, he was coufin german 
to the ConfefTor, and he childlefs : and thus the Duke was , 
niglr, though there were nigher than hej but the worft point 
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in the cafe was that the Duke was a Baftard, and fo by the 
Saxon Law without the line nor was there other falve thereto 
^ut the Norman cuftom, that made no difference > fo as the 
Duke had a colour to frame a Title,though Englandhad no Law 
f o allow it > and this was the bell flower of his Garland, when 
he meant to folace himfelf with the Englifh. as may appear by 
what his Son Henry the fkft fets forth to the World in his 
Charter, whereby he advanced the Abby of Ely into the degree 
of a Biihoprick, and wherein amongft his other Titles, he calls 
himfelf Son of WtTtam the great, $m1 HJwardo Regi Jncceftt m 
e &' regnttm jure bxr editor to. 

But if that came (hort, he had the bequeft of the Confeflbr, 
who had defigned the Duke to be his fucceflbr ; and this was 
. confirmed by the confent of the Nobility , and principally of 
A k 1 ' H ar °M himfelf, and in affurancc thereof promifed his Sifter to 
hrril'r * tbe Dujtc in marriage, this countenanced a double Title, one 
*xiej.,6. by L eg a cy, the other by Election, and might be Efficient if 
not to make the Duke's Title juft, yet Harold's the more un juft, 
and to ground that quarrel that in the conclufion laid the Duke's 
way open to the Crown : And for the better varnifli the Duke 
would not be his own Judge a he referrs his Title to be difcuflcjr 
at the Court of Rome, and fo flattered the Pope with a judica- 
tory power amongft Princes ( a trick of the new ftarrip) where- 
by be obtained fentence in his own behalf from the infallible 
Chair: The Pope glad hereof laipl up this amongft his trea- 
furcs as an cftoppel to Kings for times to come : And the King 
made no lefs benefit of eftoppel againft the Englith Gergy that 
orherwife might have oppofed him, and of affurancc of thofe 
to him that were his friends, and of advantage againft Harold^ 
M.Paris, z. ' that had gotten the Crown fine EeclefiajUca autborltate and by 
that means had made Pope Alexander and all the Prelates of 
England his enemies. 
But if all failed, yet the Duke had now a juft caufe of quar- 
„ * . rel againft Harold for breach of Oath and Covenant , wherein 
Mm s ^ Harold chanced to be vanquifhed, and the Crown oiffered it 
fclf fair * he might without breach of Confidence or modefty 
accept thereof, and be accounted happy in the rinding, and wife 
in the receiving, rather than unjuftly hardy in the fordng 
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thereof. And this might occation the Duke to chal- 
lenge Harold to ilngle Combat, as if he would let all 
the World know that the quarrel was Perfonal , and not 
National. 

But this mask foon fell off by the death of Hsrold, and the 
Duke muft now explain himfelf, that it was the value of 
the Englifh Crown, and not the Title that brought him over. 
For though he might feem as it were in the heat of the chafe 
to be drawn to London, where the Crown was, and that he ra- 
ther fought after his enemies than it yet as foon as he perceived 
the Crown in his power, he difputed not the right , although 
that was Edgar's, but pofleffed himfelf of the long defired 
prey : and yet he did it in a mannerly way, as if he faw in it 
fomewhat more than Gold and precious (tones : for though he 
might have taken it by ravt(hment> yet he ehofc th« way of 
wooing by a kind of mutual agreement. Thus this mighty 
Conquerourfuffercd himfelf to be conquered, and (looping 
under the Law 61 aSaxon King he became a King by lieve; 
wifely forefeeing that a Title gotten by Election is more cer- 
tain, than that which is gotten by power. 



CHAP. XLV. 

Tbdt the title of the Norman Kings to the Englsjli Crown 
was bji election. 

SOme there are that build their opinion upon paflionate notes 
of angry Writers, and do conclude that the Duke's way 
and Title was wholly by Conqueft, and thence infer ftrange a- 
phorifmsof ftate dcftru&ive to the government of this King- 
dom. Let the Reader pleafe to pcrufe the enfuing particulars, 
and' thence conclude as he (hall fee caufe* 

It will eahly be granted that the Title of conqu eft was never 
further than the King's thoughts , if it ever entred therein \ 
elfe wherefore did he pretend other Titles to the World > But 
becaufe it may be thought that his wifdom would not fuffer 
him to pretend what he intended, and yet in practice intended 
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not at what he d id pretend : it will be the skillof the Reader to 
confider the manner of the firft WilianCs Coronation , and 
his fucceeding government. His Coronation queftionlefs' 
was the fame with that of the Ancient Saxon Kings for ho 
was crowned in the Abbey of ' IVejiminfter by the Arch-Bifhop of 
Tqr^ becaufe he of Canterbury was not Canonical. At his 
Hvttdvn. Coronation he made a folemn covenant to obferve thofe 
I'Mmcr.Hijl. Laws which were bon* & approbau & antiqua leges Kegni^ to 
A i ./m 3. defend the Church and Church-men , to govern all the peo- 
M. Farit.-rU. pie juftly , to make and maintain righteous Laws, and to. 
(itdichu. inhibit all fpoil and unjuft judgements. The people alfo en- 
Mainob.l. h trcd- into Covenant with him, That as well within the Land 
m l ln ' as without diey would be faithful to their Lord King William* 
Jdn. 1066. anc * m cver y P^ ace t0 keep w * tn a ^ fidelity his Lands and 
Giojjar. ° Honours, together, with him, and againft enemies and Grangers 
Li GulSpicU. to defend. . If is the fclffame in jiibftance with the fealty. 
2 io, that th# Saxons made to their Kings , as will appear by the 

paralelling them both together. The Saxons were fworn to 
defend the Kingdom againft Grangers and enemies., together 
with their Lord the Kmg, and topreferve his Lands and Hor 
nours together with him with all feitbfulnefs > fo as by the 
"Saxon way the allegiance firft terminated on the Kingdom, 
and then as in order thereunto upon the King with his Lands 
and Honours : but the Norman either wholly omitted the firft, ^ 
as needlefs to be infeited in a municipal Law , it felf being a 
Law in nature ; or elfc incladethall within the words La.nds 
and Honours , taking the fame in a comprehcrifive fenc* "for 
the, whole Kingdom , and fo made up the.fum of trie Saxon 
fealty in fewer figures, which may feem themo^ probaWe«f 
the twain, bcfi^te little reafon can be rendred:.wh'y^he King 
lould reftrain that defence to his private Lands C if he claim- 
d all by conqueft > when, as aU . equally concerned ' him > p* 
.irhy he mould exclude the, pub-lick , when as both htmfelf 
and all he had was embarked." therein, and it might fubjtfc 
without him , but contrarily not he without it ,* appeareth 
not to my undemanding i nor did the thing enter into the • 
King's purpofc, if the hie of his purpofes be rightly confuted; 
for fczWr.a cleaning .Cafilcs, Burroughs, and Citfes, 

which 
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which are in nature limbs of the Common- weal , he faith 
that they were built for the defence of the people and King* LLGuLSficil. 
dom > Was this the fervice of walls and fortifications, and 
not much rather of men within thofe placos of ftrength > Cer- 
tainly the pJain Engltfh is, that in time of breach of publick 
quiet and peace, the fubje&s were bound to defend the King- 
dom, and in order thereto the people of the fame , and of the 
King's right included in the publick defence *, clfe it were a ■ 
ftrange conclufion* that each man in particular , and in their 
own perfon alone was bound to defend the King's right \ but 
being imbodied, the Kingdom. And yet mord clearly it's 1 ap- 
parent iri that the fervice of the order of Knight- hood, which 
was the chief ftrength of the Nation in thofe days, was de- 
termined upon the fervice of the King , and defence of the 
Kingdom* or which is more plain, for the fervice of the M™'*"*' 
King in or for ckfencerof the Kingdom , as the ftafutc 0 f 1 ,x " 5 ' 
Mfrfmain expounds the fame. ; But not to force the King's^ £ u 
fence by argument -, if the King had purpofely omitted that 
claufeof the Kingdoms fafety as of inferiour regard to his 
own perfgnal interefU it was one of his rahSeft digreftions, 
wherein he foon efpied his eirour : for in the mid ft of his 
ftrongand conquering Army he held himfelr unaflurtd, un- 
lefs hehad a better foundation than that which muft change 
with the lives of a few at the utmoft. And therefore befides 
the oath of fealty, formerly I mentioned he citablifhed a Law 
of aiTociatiort ^ that all free* men fhduld iie,f worn Brethren* ZJ. CMm 
j « To defend?the Kingdom with their lives andfdrtunes a^awft s F' cil - 59- 
all enemks, to the utm^ft ; af their power. 2. T6 .kecp.riie 
peace and dignities of tt.e Crown. 3. To maintain right and 
jufticeby all means, without dtfceit an&delay. Joyn then 
thefe two Oaths together, w*. that of fealty, arid this of fra- 
ternity i and it willcafilyj .appear >. that the allegiance of tht 
Englim to the Norman, King* was no other than what^rraght 
Hand with brotherhood, anditender jegard of the publick 
above all : and differing from the Saxon; realty only in this, 
that, that was in one Oath, and this in t wo". W herefore what- 
soever refpeds fleered in the rear of the King's courfc, it's Jefs 
material fo long as the ;vap,-was right, albeit trjat the fcquel will 
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prove cot much different from the premuTcs, as will appear m 
the foot of the whole account. 
Thus en t red the firhV Norman upon the Saxon Throne i 
Wiliam and * as he hadfomc colour of right to countenance his courfe, 
Enfur. (b had his Son his Father's laft Will, and yet he had as little 
right as he. This was WtXAam Knfas that was of his Father's 
way , but of a deeper die > and therefore might well be called 
William R»/ir/, or William in gram. He was exceeding happy 
in the fear or favour of the people, for he had nothing elfe to 
make room for his rifmg. True it is he had the good will of 
his Father, but he was dead, and probably the people as little 
regarded it, as he did them. Nor wis it ever obferved that the 
Englifh Crown was of fo light account, as to pals by devrfe 
of cejfai que ufe \ and therefore though it Was defigned to him 
from his Father, yet both right and pofleflion was left to the 
people to determine and maintain. The Cfergy firft led the 
way, havingfirft taken arecognifawcebf rhitkfor his good **- 
fr t ?<W. Hip. nav j our towards them, which he allured as far as large pro* 
M^Varif mifesand proteftations would ferve the turn: and within 
one year after, ftand ing hi need of the favour of the Commons 
(to maintain poffeflion againft has Brother Robirty he gave 
them asgtiod fecuriry as' the Clergy had » which he kept in 
fuch manner, that it was a wonder that one of fo fmall intereft 
in the Title, but what he had by the peoples licve and favour, 
Ihould rule in Inch manner , and yet die a King: The fa* 
voirrof.mepeopflehcing like a meteor that mult be continu* 
ailyfcd, or ir Bon goes out and fafts : for evident it is riiat the 
_ rigjhtof inheritance. was his rider Brother Kokfrt*f^ who was 

the braver man,and more experienced fbuldieri and upon thefe 
24. Parif. principles hadpbtained the love of the Norman Barons (the 
xxf/;. ro83. flower of his Father's Chivalry >nd the liking of the CIergy,af- 
ter they hadfpiind by experience jhe ejhjainefs of their hope in 
his Brother mMbmpab was every way " fir fuperlour to his 
Brother in advantages, as^e are^left to believe that William 
got the day without any other ground but only that God 
would fo have it. It's true the Englilh truck clofe to him v but 
how, they were gained or contained , w riters fpeak not , but 
tell us pfr^proiiifes , which alfo they tell us were vai 
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and never had iflue further than w«uld Hand with his 
profit. 

Exit Wiftiam R#/#/,and in comes his younger Brother Henry Henry frit. 
the firft of that name : A Prince that excelled in wifdom, and 
it ruled his courage, which ferved him fo far as his aims 
and ends reached : His title was no better than his Father's or 
Brother's, but rather wode \ -for he had no colour cf laft will 
to propound him to the peopfe, and his elder Brother Robert 
was trill alive, and by hisftrvicc of the Church in the War of 
jerufalem might merit that *efpcdt of the Clergy, as not to per* 
mit him to be aloferby fo well defcrving fervjee, as in thofe 
days that was accounted. Neverthelcfs the £nglilh lock 
upon Henry as the fitter man for their turn > being now at 
hand and Robert at Jemfalem^ and being a native born in Eng~ 
Und 9 civilized into the Engl i flh garb by education, and of a 
wifer and fairer demeanour, and more inclining to peaceable 
government, which both Normans and EnglKh much inclined 
to as being weary of thirty years fervice in the Wars. And 
therefore it's not marvellous if they applied themfclvcs to him 
in a way of capitulation , and Lefs wonderful if he hearkned Mai. Pans 
thereunto > and ycttieither unadvifedly yielded unto by him, I10 °- 
nor traiterouily propounded by them, as fotne in zeal to Mo- 
narchy conclude the point. The worft of the whole matter 
refting in this, that the King bound himfelito be juft, that he 
might be greatv and the. people to fubmit unto Juftice, that they 
might be free . , Jike as their Anceflors were, and themfelves by 
the Law ctoblluScfl ought to be* For the capitulation was in 
fubflance iettfed by the ancient Laws of the Saxons mixed with 
fbme additions of Laws made by the King's Father, with the 
joynf advice of the grand Council of the Kingdom i all which 
botn the Norman WiUiams had often confirmed by folcmn pro- 
reflations and promifes , however their actions upon fudden 
fuxprual were tnaU confuttudines and e^tVuones inj*ji*> by this M at b t 
King*s own acknowledgement. Thus thefe three Norman 
Kings made their way to the Throne \ the firft, by arms, 
under colour of title : the fecond, by a kind of Title, under co- 
lour of arms > and the laft by favour : but all entred the fame 

by capitulation, election, and ftipulation j and for the general 
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had fomc regard to fuit their courfe in order of retaining the 
good will of their people, although in a different meafurc , ac- 
cording to the difTerency of occafion*. 

i 

, 1 . . 

CHAR XLVL 

That the government ef the Nor mint proceeded upon the 
Saxon principle/, and firft of Parliament/. 

THe principles which I mean, are thefe: Firft, fhc legiflative 
power and influence thereof upon the whole. Secondly, 
the members of that government, with their fcvcral motions. 
Thirdly, the laws and cuftoms or rules of thofe motions:and firft ' 
concerning the legiflative power. Although it be true that the 
firft JFiViam'j great and mod conftant labour was to have and to 
hold, and had but little time or liberty to enjoy, yet that time 
of reft which he had, he did apply it and himfelf in the fet- 
lingof the Laws by the advice of Common-council : I fay, not 
by advice of his own heart, or two or three Norman Lords, or 
Sficikg'H-f* of the Norman Nobility only, as fome men take the confi- 
dence to aver, as if they had been eye*witnefles to the adri* 
onsof thofe days: but by the joyntadvifc of the grand Coun- 
cil of the Lords and wife men of the Kingdom of England, 
I will not infift upon force of argument to (hew that common 
rcafon rauft of neceflityfway the King into this courfe, but 
(hallreferve that to another place: the teftimonies of Writers 
mud now fcrve the turn : and herein the teftimony of the 
Chronicle of Liechjield muft have the firft place, which fpeaks 
both of a Council of Lords, and faith that by their advice he 
caufed to be fummoned a meeting of all the Nobles and wife 
men through all the Counties of England, to fet down 
their laws and cuftoms. This was in the fourth year of his 
reign, or rather after his entry : andasfoon as the Kingdom 
was brought into any reafonable pofture of quiet : and which 
bolides the intention of governing the Kingdom according 
unto Law doth ftrongly pretend that the Parliament had . the 
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Jegiflative power and iright of cognifancc, and judicature in 
thofe Laws that concerned the Kingdom in general « and for 
the particular Laws or Cuftoms of fevcral places or Precincts,it 
was referred to a Committee or jury in every County to fet 
them forth upon oath, siail ot*pb;'l t»wta: 

Secondly, that this Counccl had power to<eha'nge Laws may 
likewifeappearinthat A& made concerning the introduction 
of the Canon Law, which (hews not only the power of that 
Council in Church- matters, but alfo that the Canon was no 
further in force than the fame would allow > and this was alfo 
done by the Common council, and the Council of the Arch- 
Bifhops, Bifhops, Abbots, and all the Princes of the Kingdom > 
which connection (hews plainly that there was Council betides 
that of the Prelates and Princes. 

:Thirdly, in matters of general charge uponitHe whole body 
of the people, tlw King ufed alfo the help of this grand Coun- 
cil, as may especially appear in the charge of arms impofcd Ll.Guhelm. 
upon the fubjedts it's faid it was done by the Common council c - * 8 - ^ ,ctl 
of the whole Kingdom \ as is wit netted even by the King's own 
Law.- It may (eem alfo that the grand Officers of the (late were 
cicded by fuch grand aflembly of the wife menvfor we find that 
hanfrank^ was elected to the See of Canterbury the alien t of ^ nU< \- 
the Lords and Prelates, and of the whole people, that is,by the■' <, • II0, 
Parliament of England : and as probable it is that Bifhops were 
therein alfo elected, for that the Bifhop of Litchfield refigned 
his Btfhoprick in fuch tfkeaffembly, if the meaning oitarfranh^ 
be rightly underftdod, who faith in- his- Letter that it was in & jron - 
convent* Epifcoporum at que Laicorum. j I07 °' 

Laftly, that one Law of this King's which may be called the 
fa& Magna Cbarta in the Norman times, by which the King 
referved tohimfelf from the free- men of this Kingdom no- 
thing but their free fervice, in the conclnflon faith that their U.Gulitlm 
iands were thus granted to them in inheritance of .the Kin£ c - 
by the Common council of. the whole Kingdom, and fo afferts 
intone the liberty of the free- men , and of the reprefenta- 
.tive body of the Kingdom. Thefe footfteps of the Parlia- 
ment find we in the Conquerour's time, bcfides other more 
•general intimations. featured amongft the Hiftdrians , which 
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may induce opinion to it's full ltrength, that this King however 
Conquer our he was, yet made ufe ot this additional power of 
Parliament to perfect his deilgns, and it may be more often 
than cither of his Sons that yet had lefs pretence of fuperlative 
power to countenance their proceedings. 

Wihtm Rufus was a man of reiblution no whit inferiour, if 
not furpaf ling his Father, and had wit enough for any thing 
but to govern his defires , which led him many times wild, 
and might occailon conceit that he was almoft a mad King, 
though he were a witty mam and therefore it's the lefs marvel if 
fee ufed not the help of the Common- council more than needs 
muft > where Kings many times are told of that which they are 
loth to know. Neverthelets William the fecond could not pafs 
over thirteen years without a parley with his Commons and 
Clergy, unlets he meant to adventure a parley between them 
and his Brother Robert, who like an Eagle eyed his pofture, 
though he hovered afar off. 

But Henry the firft was more wife, and being trained up even 
from the Cradle in the Englifh garb, moralized by Learning, 
and now admitted into the Throne, found it the wifeft courfe 
to apply hlmfelf to the rule of an Englilh King , viz. to win 
and maintain the good opinion of the people by confortmg 
together with them under one Law H and pledging himfelf 
thereto by taking unto Wife one of the Englifh blood-royal ; 
by this means he refeifed and reaiTumed the Lnglifh in partner- 
fliip with the Norman in their ancient right of government^and 
reconciled the minds of the people under a lively hope of en- 
joying a fettled government. Nor were they greatly deceived 
herein > for his courfe was lefs planetary than that of either 
of his predeceffors, and yet we rind little faid of his parley with 
his people in a Parliamentary way, although more of his Laws 
than of any of his predeceiTors. The reafon will reft in this, 
that the writers of thofe times touch more upon matters d 
ordinary than political obfervation , and regarded rather the 
thing than the place or manner how. The Laws therefore 
although they are not en titultd as made in Parliament , yet in 
the continuation of the Hiftory of Bede it's noted that the King 
renewed or confirmed the ancient Laws in Concilio ftritotum 

frobtrHm 

• "' Digitized by Cj 



NORMANS. 12$ 



proboTHmviTorumrecni AuglU, which may give fufficent caufe Bid^ Hifili. 
to fuppofc that he declined not the ancient way no more than * 3°; 
he did the ancient Law. 

CHAP. XIVII. 

Of the Franchife of the Church in the Normtns Urn*. 

T^He Canon Law that ever Gnce Aifhtt coming like * 
. Thunder rumbled in me CIouds,now breaks forth with 
confufion to all oppofers. It had formerly made many 
fair proffers of fervice to this Ifland, but it was difaccepced as 
too ftately to ferve, yet by often courtefies received, it was al- 
lowed as a friend afar off. For the vaft body of the Roman 
Empire like a body wafting with Age, died upward, and left 
the Btfcans to their own Laws before the fecond beaft was 
grown, which being young was nourifhed under the Impe- 
rial Law of the firft beaft, till it grew as ftrong as it's dam, 
and. began to prey for it felf. The Empire perceiving it's grey 
hairs, and the youthful courage of this upftart , was glad to 
enter mutual league with it, the one to maintain the Eccle- 
ilaftical Monarchy of the other, and that the Imperial Mo- 
narchy of the former > and fo became the Canon and Imperial 
Law to be united , and the profeffours to be utriufque jttrk. 
But this parity continued not long » the young beaft looked 
like a Lamb, but fpake like a Lyon » and contrarily the Eagle 
had caft k's Feathers and could towre no more > fo as by this 
time the Pope was too good for the Emperour, and the Canon 
Law above the Imperial -, yet allowing it to ferve the turn : 
and fo the profeffours of both Laws became Students in the 
Civfl but praaifers of the Canon. This compofition thus 
made beyond the Seas, thegreat work was how to traniporr it 
over into this Hie: for the Empcrour could entitle the Pope 
to no poweriiere, becaufe none he had. At^ 'm the Monk un- 
dertakes the work v he offers it to the Britans under the good- 
ly fitte of Univcrfal Bi&op; but they kept themfelves out 
> " "#* S 2 of 
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of Canon- mot. The Saxons allowed the Title, but liked not 
the power t The Monk obferved the flop, and left time to work 
out that which prefent cunning could not, being content for 
XJ, EJxv.c. 3. tne prefent that a league of cohabitation (hould be made between 
the two Swords, though the fpiritual were for the prefent un- 
derling, not defpairing that it would work out it*s own way 
over the Saxon Law, as it had done over the Imperial. Nor 
did his conceit altogether fail i for the Saxonsby little allowed 
much, and the Danes more > although the mam was preferved 
until the Normans came upon the ftage, who made their way 
by the Pope's lieve, and gave him a colour of fomewhat more 
than ever any of their Saxon predeceffors had done ; and to 
gain the more quiet pofletfion of the Crown to themfclves, 
allowed the Pope the honour of their Council, learned to draw 
the conveyance: which as fome think was made advantageoufty, 
foj the Pope himfelf in point of tenure, but more probably in 
the covenants* Fdr the Conqueiour was fcarce fettled in his 
Sptcil.167. feat, but the Canon Law began to fpeak in the voice of a 
loxMartJ.it- Royal Law : Firft complaining of mifgovernment , as if the 
Church were extremely wronged by having the fame way and 
Law of Trial with the Commons of TLngland, and then pro- 
pounds four feveral expedients , enough to have undone the 
whole Common- weal in the very entrance : had not the 
fuperftition of thofe times blinded both Parliament and people, 
and rendred them willing with that which their fucceifours in 
future ages often repented of. #j 

No offence againit the Biftiops Laws (hall be handled in the 
Hundred. 

By the Saxon Law Church- matters had the preheminenceboth 
in the Hundred, and in the Cotmty,and it was the Bi(hop's duty 
to jpyn with the Sheriffin thofe Courts, to dire£ and fee tothe 
adminiftration of Jufticc: and yet the Canon had been above 
three hundred years foregoing in the negative. 

No cafe concerning the Regiment of Souls (hall be brought 
before the Secular Judge. 

The Regiment of Souls was a common place fufficient to 
contain any thing that was in order thereunto : and fo every 
one that hath a Soul rpuft be' no more refponfal unto the 
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temporal Judge for any matter concerning it, but unto the 
Ecclefiaftical power : and this not only in cafe of fcandal, as 
againft the moral Law or rule of Faith , but for difobedience 
done to the Canons, made afar off, concerning any gefture or 
garb that may come within the favour of an Ecclefiaftical 
conceit. 

That all delinquents againft the Bifhops Laws (hall anfwcr 
the fa& in a place appointed by the Bimop to that end . 

So as now the Bimop hath gotten a Gourt by the Statute Law 
that had formerly no other Cards to (hew but that of the Ca- 
non, ania Court of fuch place as the Bithop (hall appoint,how- 
ever inconvenient for diftance or uncertainty it be. 

That the trial of fuch matters (hall be according to the law of 
the Canon, and not according to that of the Hundred. 

That is, not by Jury, but by witneflcs, in aclandeftinc way 
if the Bimop pleafe, or without any accufer, or by' more fcru* 
tiny, or any other way that may referve the Lay-man to the 
breaft of a prepoffefled fpirit of the fpiritual Judge. And thus 
the poor Countrey man is expofed to the cenfure of an un- 
known Law in an unknown Tongue, by an unknown way \ 
wherein they had no footing but by an implicit faith : And 
herein the providence of God CI imagine) was more manifeft 
than the. wifdom of Man, which was too weak to forefce 
events at fo great adiftance > FoVqueftionleft it was a point 
of excellent wifdom for the people ( now under a King of a 
rugged nature that would not ftick to catch whatfocver he 
could get) todepofit part of their liberties into the hands of 
the Clergy \ from whom the moderation might be expected as 
from friends and neighbours , and 0 s partners in one (hip) 
mutual engagement to withftand the waves of prerogative of 
Kings that feldom refts till they break all banks, and fometimes 
over- reaches it's ownguard,and cannot return when it would. 
And thus it fell out i for many times the Pope and Clergy 
became protectors of the peoples liberties, and kept them fafe 
from the rage of Kings, untii the time of reftitution (hould 
come* and became not only a wall of defence-tothe one; but 
a. rock of ofFence to the other. For the Tripple Crown could 
never folder with the EnglUb, nor it with that > the ftrifc was 
; for 
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for prerogative, wherein if the Clergy gained, the Crown loft, 
and no moderation would be allowed. For the conquering 
King was fcarce warm in his Throne when as the Pope de» 
Spirit i* 4 . manded fealty of him for the Crown of England , and the 
isaromiii ^4. King's own good Arch-Bi(hop and friend Latfrank^ delivered 
nal.^n. themeflagei as zKoAnfelm did afterwards to Wiham %.ufiu, 
i o*R. which though thefe Kings had courage enough to deny, yet it 
fhewed plainly that the Popes meaned no lc& game than 
Crown-glieke with the King and people, the Arch-Bifhops 
and Bifaops holding the Cards for the Pope , while in the 
interim he overfow all. The Norman Kings thus braved, 
paid the Popes in their own Coyn, and refilled to acknow- 
EaJoicr. Hijh ledge any Pope but fuch as arc tirft allowed by their concur- 
1 1 f ry rence . 

Thus have we the fecond bravado of the Canon Law \ for 
as yet it was not fo fully entered, as it feemed. The words of 
the A& of Parliament it's true were general » yet their fence 
was left to time to expound, and the courfe of fucceeding af- 
fairs neverthelefs paired with a tun obstante. For whereas in 
t! o r c days the Clergy claimed both legiflative and executory 
power in Church- matters,the Normans would allow of neither, 
but claimed both as of right belonging to the Imperial power 
of this Idand, originally and only. As touching the legifla- 
tive power, it's evident that notwithstanding the Canon that 
had long before this time voted the Laity from having to 
do with Church- matters > yet the Norman Kings would ne- 
vcr allow to the Metropolitans the power of calling Synods 
; nor fuch meetings", but by their lieve , although it was ear- 
ncftly contended for. Neither could the Clergy prevail to 
exclude the Laity out of their Synods, being affembled , nor 
from their wonted privilege of voting therein \ albeit that 
for a long time by Canon it had been contradi&ed. The dif- 
ferences between the Clergy and the Kings concerning there 
and other matters grew fohot, that Kings liked not to have 
any Synods or meetings of publick Council* and Arch-BUhop 
VtfciTp p. dnfelm complained that Witiiam Kh/hs would not allow 
any to be called for thirteen years together : which by the file 
offtory, compared with that Epiule, madeup the King's whole 

Reign. 
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Reign. And this was queftionlefs the caufe that we find fo 
little touch upon Parliamentary aflemblies in the Norman 
times, Kings being too high to be controuled , and Bilhops 
too proud to obey > but neceffity of State, like unto fate pre- 
vails againft all other intercfts whatfoever i and the wildorn 
of Henry the flrft in this prevailed above that of his predectf- 
fors, as far as their will was beyond his. For it was boot- 
lefs for him to hold out againft the Church that flood in need 
of all forts to con firm to him that which common right (as 
then it was taken) denied him j and therefore (though it colt 
him much trouble with Anfetm) he re-continued the liberty of 
publkk confultations, and yet maintained his dignity and 
honour feemly well. I (hall not need to clear this by par- 
ticulars, for befides the publick confultations at his entrance, 
and twice after that, forfupplyor aid for his Wars, and the 
marriage of hjs<3aughter wrth the Emperour, it's obferved 
that the Arch-Btfhop of Canterbury fuiumoned a Council at 
We\\m\i#eT, but it ^zs anther it ate Regia, and that there aflem- 
bled magtt£ mnltitudines ClericorutH^Laicornm^tam dhitum quam Cortten. 
mediocrium i and that upon the third day the debate was de ne- }V,gom. 
gotiit Iccularibtit nonntilh ; The iflue of all was , that fome «^»- no- 
things were dctertninsta , others dilaia ^ and other matters 
propter minium *fhtsmij inrbt tumultum ab audientia judican- 
tium profligata. Out of which may be probably concluded, 
i. That the Laity as yet were prefent in Councils with the 
Clergy. 2. That they were all in one place. 3. That they all 
had votes, and that the major number concluded the matter. 
4. That certain perfons ufed to determine of the major number 
by«the hearing, and that the votes were (till clamore np>t pafcu- 
I*. 5. That they held an ordcrih debating of affairs,^, on 
fome days Ecclefiattical, and on other days fecular. 6 t That 
all matters concluded were attefted by the King, who as 'tis 
faid, dtdrgive his confent, and fely, his authority d/4. £ra,nt an4 * 
confirm the fame* Arfdruponth* whole fflfltter it will be pro- 
bable that as itt Councils , and thole now called Parliaments 
differed not in kind, although poffibly there might be difference 
of namcs,in regard that fome might be immediately and mainly 
occafioned^ and utgcilby, Temporal exigences, and others by 

Ecdc- 
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EcdeGaitical i but whether Temporal or Ecclefiafticil the firff 
occafion was, yet in "their meetings they handled bothasocca- 
flon offered it felf. 

Secondly , as the Clergy could not attain the fole legiflative 
power, To neither had they the fole juridical power' in Ecctc- 
liafHcaPciufes v fornot only incafexrf errour'in the Eclctellaiti- 
cil Cbiir^s was an appeal referv'ed to >the King's Cotfrr, as for- 
merly >ri the Saxons time : but even thofe things which feem^ 
ed properly of EcclcfiafHcal oognifance were poffeffed by 
the King's Court m the firftinftance , -as that of P*«r-pence,J 
WhicH was a Church^t?.rbuec,&iTiight be claimed to be properly 
1.1. Culielm. tht : Church^oghffancfc i tnuch tatlYerthan'Tythe^v and yet byi 
c 10. the Law of this- Km£dom in the ConquerouVs thneit isefpe- 

Sped. 1 80. dally provfded , that defaults of payment of that duty ftialF 
be amended in the Kmg's Court, and a fkifi for default: was 
given rtfthe Kmg^lfeit*hat the-B^ 
lecloi-^rid'the pope the ^PropHetWr. And many f otRef '"parti* 
cttlars,-wWcnweri^Itferi -td<btof1Lcctetiafticftl ; edgtiifanee^ 
Kings would drawtfom wifbift the compafs of maintaining 
thep&ceof *^thurch,WrMch properly belonged to the-m to- 
defendV and ffi n*d tlie : ^ 

CoUHs^drlh^Tferirivairi^ of the Church-rights^jBtft; be- 
caufe rhis-rhay ftemfef*&1our*fcte bf*hy -of tetny^f 
trWcHttrcnesr^ 

things it will appear plaintydtajt Kings Wtte not nice in vin- 
dicating their own claim in matters whtehJthe Clergy .held 
theirs^^^^ v a^ namety'ihlfte cafe:<o0 excornmunict* 
n m faOiittffed^'fhie.Chu^nHniy:and tth* 
exeVcifewhe^e5f tfie^l^^feiirt«epate the gntyiriatfatf-j 
artdTeb'in^^^^aftekdiby'^riTgs, wHcyf^Uwrdifeae* 
£a2*>cr. Blfi. ^tcRtain^'tHe'f^llng^f that cetifufcev mclfiinfletf* fcecj^ 
K'flj BieafwreV whofe Tenants ^"and^^M^ lbmri«:(inutt>43©t; be 

rh<»y B£ ia-Tiedit^a^^^mlrfir^in^'CoHttcO tfiiamftgh© 

ffiH-iemtofiicto^^ inade'ibyn^tfsBKd*aiWl«l 
upo»t%e% jghf kfcf £ a« tiht t^^Hftufee6Jrnbn * . and 0 thbttforb 
tould^T^-of 'r^k^€A\}&ngm irctbe )Eiiftbrc$K ierwer fee* 
injg that ft wfc$ ntfo*hefct*Auitfi^ottnt ocuQomv u^dburmbfig^ 
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the Saxons before that the Clergy had either purpofe or 
power to reach at fuch a height as afterwards by degrees they 
attained unto. Furthermore, the Hierarchy as they neither 
could poilcfs the legiflative nor juridical power in Church- 
matters > fo neither could they polTefs tbemfelves-: for as yet 
they were the King's menjand the more the King's men,becaufe 
they now think aBiftoprick but a naked commodity , if not 
robed with a Barony. Neverthelefs , before that ever they 
knew that honour, whatever the. Canon was for their electi- 
on, yet both their Title and power de fafto, was derived to 
them from the Kings* who alfo invefl ed them with Staff and 
Ring '» nor had the Pope as yet (though he had conquered 
the Hierarchy) pofTefled himfclf of their colours : but during 
all the Norman times the Kings maintained that Trophy of 
the right they had from their Predeceflbrs , notwithstanding 
..the many alTaults from Rente, and, treacheries of the Cathed rals 
within the Realm >* and albeit fame 1 times Kings Were tog weak EaJwcr. Htjl. 
to hold the fhadow, yet the convention of the States did ; //^^\ 
maintain the fubfiance , viz, the right of Election without Ea'Imer.Rtii. 
intermiflion , as the examples of hanfrank^ unto the See of/. 1. of/, j. 
Canterbury , and Anfelm and Ralph his fucceflbrs, and of ibgmas Wigorn. 
into the See of Tor£, and Katyb cepd jutor to Iburftan Arch- *An. 1 1 18. 
Bifhopof the fame See, and of Gilbert into the See oihondon, SpiciL u». 
beildes others, do fuffkiently fet forth: whether it was be- 
cause the convention of States was more flout, or that the 
Bilhops now wedded to Temporal Baronies were fo un- 
queftionably intereffed in the publick affairs of the-Common- 
.weal, that it was againft common (enfe to deny the 
States their vote and cognifance of their election, I cannot 
determine > yet it is a certain truth, the more Baron, the lefs 
BHhop, and more unmeet for the fervice of Rome: politickly 
therefore it was done by Kings to hold thefe men by a Golden 
hook,*hat otherwife had proftituted themfelves to a foreign 
power, and proved abfolute deferters of their Countries caufe, 
which now they muft maintain under peril of rhe lofs of their 
own honour. 

In the next place, as they were the King's men , fo their Bi- 
fhopTicks and piocefTes were^under the King's power to order, 

1*. .. . » T ic 
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as by the advice of the Bifhopsand Baronage (hould be thought 
moft convenient j either to endow another Bi(hop with part 
lad*. 1. 4. thereof and fo to make two Dioceffes of one* as befcl in the cafe 
P of the Diocefs of Lincoln, out of which the Diocefs of Ely 

budded in the time of Henry the firfl, or to endow a MonaAeny 
or other Religious foundation with pair, and exempt the lame 
frcm all Epifcopal or ordinary jurisdiction, as in the example 
of the foundation of the Abby of Battal 'in St^fe x } in the time 
Spidi. 1 *j of William the Conqucrour may appear. 

Laftly, what ever the firft intention of this recited; Statute 
were, it may probably be judged, that it was but a noife to. ftill 
the Clergy > and that it never had more than a liydeis fhape^ 
not only in regard of the before- mentioned particulars, but - 
efpecially in regard of that fubfervient Law of Henry the firfl 
concerning tbeCoMntjjj$fc^which recitethit as a cuftom in. 
LlHen.i.c.j. his tiwe ufed, that ^BW^«^' Earls, with other the chief 
men of that County were there prefent as afliftants in dire&ory 
of judgement* And that in order are handled firfl matters of 
the Church : Secondly, Crown pleas : Thirdly, and laftl y v 
Common pleas \ however therefore the Rings fpake fair, they 
" not at all, or fo cooly as the current of the cuftom 




was too ftrong i but moft probable it is, that the Rings fpake- 
fair Jill they were fettled in their Thrones, and afterwards, 
pleafed themfelves : for by the general thred of ftory it may 
appear that the Clergy in thofe times were more feared than 
loved, and therefore ridden with a ftrait Reign. The Prelacy on, 
the contrary grew unruly , yet too weak for the rugged fpirits-' 
of the Norman Rings > they are glad to be quiet, and the Pope 
himfelf to drive fair and foftly,as judging it expedient pateftatem 
Grtg.Fpifl 1.9' Rtgalem mitius tr aft an dam , and continued that courfe and 
poflure till the calmer times of Henry the nrfH wherein they 
Eadmcr. HiJI. men< jed their pace, and got that without noife which they had 
*■ 4 ' long ftriven for, viz. the preheminence and prefidency in the- - 

Synods, though the Ring himfelf be prefent, and ( if the 
Hiftorian writeth ad vifedly ) the whole ordaining, or legislative, 
power, for foruns the llile or phrafe of the Authour* Arcbiepip 
atpi & Epiftopi jiituerunt in prtftntia Regis > as if the prefence 
cf the Ring and his Barons and people were but as a great 
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Amen at the common prayer (after the old ttamp) to feta good 
colour upon a doubtful matter to make it go down the better. 
How the Kings brooked this draught, I cannot fay> but it hath 
made the Kingdom dagger ever fince, and it may be feared will 
hardly recover it's perrec! wits,fo long as the brains of the 
Clergy and the Laity thus lie divided in feveral Cells. 



XL VIII. 

• . 

Of tbe feveral fubfervient juritdittions by Provinces, 
Marches^ Counties^ Hundreds > Burroughs^ Lordjhifs^ 
and Decennaries* 



H &d the Normans owned no/other Title than that of Con- 
queft,doubtlefs their mother wit mutt needs have taught 
them the expediency of preferring the particular fubfervient 
jurisdictions of the Kingdom, entire and unqualhed, if they 
regarded either the benefit of their conqueft, or reward of their 
pattners^and Allies : unlefs it (hould be allowed unto Con- * 
iquerours, to be more honourable for them to do what they 
will, rather than what is meet. But hereof there is no caufe 
of queftion in this prcfent fubjed : for nothing is more clear 
than that Wales enjoyed in the Conqucrour's time, and* for. 
ages after him, it's ancient liberties, Tribute excepted j nor did 
conqueft ever come fo nigh to their borders as to trench upon 
the liberties of the Marches. For as it had been a piece of ftate 
nonfence to have holden two peoples under conquelt, and 
their Marches in freedom \ or to preferve them in good Neigh- 
bourhood by Marches, which by the Law of Conqueft were 
made one : fo was it no lefs vain if all had been once (ubdued 
by conqueft,^© have raifed up the Liberties of the Marches any 
more. 

And as they had lefs caufe to have invaded the bounds and Cimtitj cowtt 
ancient limits and partitions of the Counties, fo qucftionlefs 
had they fo done, they would have taken the old courfe of 

T 2 the 
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LaJtncr Htji. the Mickjemcte, as they did diyide the Dioccfs of Lmtdn into 

/.4./>. 9<r. twoDicceiTes by advice of the Biftiops, Princes, and other wife 
and holy men, and turned the Abby of Ely into a Bithop's See, 

LI Mtn.i.c .6. g ut it was their wifdom to preferve the ancient Landmarks* 
and no lefs both wifdomand care to continue their due ptivi* 
leges and interefls.to each. . {EwexyiCounty; had it's Cotfrt > and 
every Court it's wonted jurisdiction : No complaint muft be 

U Guhclm. t0 tnc king's Court, if right may be done in the County j no. 

up. 41.O 41. diftrefs muft be taken but by Warrant from the County, and 
. that muft be after complain^ thricejnade. .The County court 

LI Gulielm. muft be called as our Anceftbrs have appointed : fuch as will 

c ip. *4- not come as they ought, (hall be, rirft fummoncd, and in cafe, of 
default cfiftrainedi at the fourth default , the complainant (hall , 
be fatisfied out of the diftrefles fo taken, and the King alfo for 
his fine, Thefe arc the exprefs Laws of the Conquerour's own - 

Ihid. c. <r 4 . eftabliftiment i the hit of which alfo was .confirmed by another 




r, faving thai he would allow to of t wo frmmons 
and two diftrelTes, before execution. And as it was one prin- 
cipal work that Jie undertook to reduce the Laws into, courfe, 
which had been intermitted during the violent times Of his Fa* 
the* and BrotherCthe rirft ofiwhona never had liberty foj reforr 
^ rnation,' and thevlatter never had will) fo amorigft other Laws 

U Hen 1 c.7 . fettled thofe concerning the County- court, namely, That ib't 
* Bifiops , Earls •, and chief men jhould be prefent for direction*. 

2, lhat it Jhould be holden once each month. 3. That the Church 
.matters fiould precede, and then the Crown Fleas, And laftly, 
[the Common Fleas <, befidcs fome other particulars; concerning 
:pleading, and proceedings in the handling of caufes. Neither 
were thefe caufes Of a petty regard only, but of greatett con- 
' . cernment: One example I (hall remember the Readerof, and 
not recite in terminis, bur refer to Mr. Selders own Pen. The 
SptctL 1 $7* occaiiop was this : Odo the Conquerour's half Brother was. by 
him made Earl of Kent, and therewith had. the gift of a large 
Territory in Kent\ and taking advantage of the King's dit- 
Sttgani. pkafure at the Arch-Bifhop ot Canterbury, pofleiTcd himfelf by 
difleifin of divers Lands and Tenements belonging to that See: 
Lanjrank. the fucceeding Arch- Biftiop being informed hereof; 
petitioned to the King that Juftice might be done hivtifecundum 
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legem terrd. : And the King (ends forth his Writ to fummon a 
County court : thedebatelalted three days before the Free- men 
of the County of Kent, in the prefence of many chief men, 
BiftSops and Lords, and others skilful in the Laws i and the 
judgement pa/Ted for the Arch- Bifhop L<ftf/r*»i^upon the votes 
of the Free- men.This County court was holden by fpecial fum- 
mons, and not by adjournment, as was allowable by the Saxon 
Law upon fpecial occafions : And>this fuit was originally be- 
gun, and had it's final determination in the County-court, and 
not brought by a Tolt out of the Hundred court, as is fuppofed 
by an Honourable reporter y nor by the ancient Laws could 
the fuit commence in the Hundred, becaufe the Lands arid Te- 
nements did lie in feveral Hundreds and Counties. The up(hot 
of all is that the County courts in thofe days weie of fo great 
efteemthaf two of the greateft Peers of the Realm , one a 
Norman^ the other an Italian, did cart a Title in fifteen Mannors 
two Townmips, with many liberties upon the votes of the 
Free-holders in aCounty court, and that the fentence was al- 
lowed and commended by the King, and fubmitted to by all. 

In. the next place we are to come to the Hundred Courts, of fj ltfl ^ re j 
which there are by the Normans allowed two forts i the rirft CQHrt 
whereof was holden twice a year : This was formerly called 
the Torn, and was the Sheriff's Court > hereot little notice is 
taken, faving that by the Laws of Henry the rirft it's work feems LhHqp.i c ?. 
to be much defigned to the view of free pledges. But the more 
ordinary Court,is that which belongs to the Lord of the Hun- 
dred, unto whom alfo belong the Fines in cafes there concerned. 
'this Court is to be holden once in each month : and no fuit to be JJ. GttHetm. 
begun in the Kings Court that regularly ouqht to be^w in the cap. 41. 
Hundred. No Vijiringas Jhall ifae forth till three demands made in UMw.i c .7. 
the Hundred. And three dijireffes fl,aU then ijjue forth , and jf £ Gu ^ lm ' 
upon the fourth the party appear not, execution fljaU be by f ale of G*i) e j mm 
the dijirefs^andthe complainant foall receive fatisfaUhn. ca p. 4i . 

But by the latter Laws of the fame King there are but two Ll.Hcn.\.c.6+ 
fummons allowed, and then two diftreflcs \ and in cafe no ap- 
pearance be, execution (hall be for the complainantjand for the 
King's fine* 

. V" \ \ Laniy, 
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Ll.Hcn. i.e.?. Laftly, as the cafe concerned either perfons or places, fome- 
times they ufed to joyn feveral Hundreds together into one 
Court : but this was by fpecial Commiffion or Writ. 

As touching inferiour Courts of Towns and Mannors, there's 
Courts of little obfervatien to be had, being of too private a regard, to 
towns and come into fame in thofe rough times; yet in Henry the firft's 
Mannors. Laws it's ordered that Town courts mould meet every month; 
Li.Hcn.i.c.7. and tfeat Lords mould hold Plea's either in their own perfons 
or by their Stewards, and that the chief man in that Parifr\ 
with four other of the chicfer fort, and the Minifter or Parifli 
Prieft mould joyn their affifiance in that work. But in nothing 
Vecennerj. morc did tne Norman Kings (hew their paternal love to the 
Common* weal, than in the Law of pledges or Decenners: for 
as of all other beauties it furTercd mod blemim from the fiorm 
of the Norman invafion : fo was it their efpecial care to renew 
the life thereof, not now amongft the Natives only, but joyn- 
ing the Normans to the Saxons in the fame bond of brother* 
hood, utterly drowned thereby, all memory of Lordly power 
and fo of divers peoples making one, conquered even conqueft 
it felf, if any were, and made all joynt- partners in one common 
liberty. 

Every Free-man muft be under pledges to fatisfie juftice in 
JJ.Gulislm. cafe of delinquency. 

cap. 6+ 0vcr cvery nine pcr f ons un j er pi e dg es ^ere mu ft t, c onc 

ZJMen.i.cS. ma n i n Authority. 

View of free pledges muft be to fee that the Decennaries be 
full i and if any be departed, to enquire the caufe : and if any be 
come in, whether he be under pledges or not. 

And thus the Norman Kings had their people under treble 
guard: one of fealty, the other of alTociation, and the third 
that of pledges i and all little enough to fecure that which they 
in their own con fciences might have fome caufe to qucftion, 
whether it belonged to them or not. 
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CHAP. XLIX, 

Of the immunities of the Saxon Free-men under the Nor- 
man government, 

■ 

THc freedom of an Englifh-man confifleth in three partial- 
Jars: Firft, in ownerftup of what he hath. Secondly, 
in voting any Law whereby that ownerfhip is to be main- 
tained : and thirdly, in having an influence upon that Judi» 
catory power that muft apply that Law. Now that the Eng- 
lifh under the Normans enjoyed all this freedom unto each 
Man's own particular, befides what they had in bodies aggre- 
gate, may appear , as followeth : The Free- men of England 
were fuch as either joyned in the "War with HarolJ againft 
the Normans : or fuch as abfented themfeives from, the way of 
oppofition or enmity, and were either waiting upon their; 
own affairs , or tiding with the Normans ; and queftionlefs 
all thefadnefs of the War befel the firft fort of the Englifh : 
whole perfons and Eftates Cto make the ways of the firft Nor- 
man WtUiam regular, and of one piece ) never fell fo low as 
to come under the Law for rather the will ) of conqueft : 
but in their worft condition were in truth within the directory 
of the Law of forfeiture for Treafon againft their Soveraign 
Lord, whole claim was by Title,as hath been already noted.The 
other fort either did appear to be the Normans friends, or for 
ought appeared fo were: and fo never offending the Law never 
fuffered any penalty : but held their perfons and pofleffions 
ftill under the patronage of Law, as anciently they and their 
Anceftors had done, and that this was the Normans meaning, 
they publiCh the fame, to the World in a fundamental Law, 
whereby is granted, That all the Free- men of the whole King- jj Guliclm. 
dom (hall have and hold their Lands and pofleffions in hcredi- cap. jj, 
tary right for ever. 

And by this being fecured againft forfeiture, they are further, 
faved from all wrong by the fame Law, which providcth, 
That they (hall hold them well or quietly, and in peace free 

from, 
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from all unju(t Tax, and from all Tallage,fo as nothing (hall be 
exa&ed nor taken, but their free fervice which by right they are 
bound to perform. • , 

This is expounded in the Laws of H. i . cap. 4. that no Tri- 
bute or Tax (hall be taken, but what was due in the Confeffor's 
time. 

Under the word Tax is undcrflood monetagittm commune 
per civitates, or comitatm s fo as aids and efcuage arc not inclu- 
ded, for they are not charged upon Counties and Cities, but 
upon Tenures in Knight-fervice : nor was Dane guelt hereby 
taken away, for that was a Tax in the ConfeiToi's time, and 
granted by Parliament. 

So then the Norman Kings claimed no other right in the 
Lands and pofll(lions of any of their fubje&s, than under and 
by the Law or common rightsand they conclude the Law with 
a pent, which I thus Englilh , As it is enacted to them, 
Statutum eft for agreed by them) and unto them by us given and granted 
tis,Viliisa by the Common council of our whole Kingdom. I leave 
mlif datum r d T } ie WO rds to be criticized upon as the Reader (hall pleafei be- 
conc^hm per j n g wc n a fTured that the moft ftraincd fence can reach no 
c «™» iunc cm ' further than to make it found as an eftoppel or conclufion 
2?" w t0 *^ n & ar,£ * fucccfTors, to make any further claim unto 
* ' the cftatcs of his Subjects than by Law or right is warrantable; 

under which notion conqucft never did nor can come, as fhall 
more fully be manifefted hereafter. But the right genius of 
this Law will alfo more evidently appear by the practice of 
thofe times, which even when jufticc it fell did moft impor- 
tune, To tenderly regarded the liberty of mens eftates , that 
U. CuUchi. no diftrefs could iflue without publick warrant obtained, 
cap: hi. and upon three complaints firft made, and right not done* 
and wkn rape and plunder was in the heat, and men might 
fcem to have no more right than they had power to maintain : 
yet even then this Law was refuge fufficient for fuch as were 
ChJJ'.iH. opprefTed i and was pleaded in bar againlt all ufurpations and 
Camb. Brit, jntrufions, under pretext of the Conquerour's right whatfo- 
A T ^y. ever, as by the cafe of Edmn of Sharnebum may appear. 

Secondly, that the Free-men of England hzd votein the making ' 
of Laws.by which meum and tuitm was bounded and maintain- 
; •« cd 
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ned, as may appear by what hath been already faidj nor 
malll endeavour further therein. Thirdly , they had an in- 
fluence upon the judicatory power » for Firft, the matter in fa& 
.was determined by the votes of the Freemen, as the Laws of 
the Conquerour, and/of Hemy the firft do fufficiently manifel*. 
Secondly, they had an influerice in the making of the Sheriff, 
who as well as the Bifhop was by election of the people,Third- _ ^ Culielm 
Jy, they had an influence upon all Judges, by letting a penal ' * tcm ' 
k aw upoa them in cafe o£ corruption- > : which-; if not fo /pgnal 
*as to take away life, was nevetthelefs penal enough td make an 
.unjuft Judge to be a riving pattern and exampk btf mffefry, to 
teach others to beware. ' ■• : i ^ ' . 

Two things more muft be added, ihough fomewhat colla* 
feral to this purpofe. Concerning the right of the Free* men 
irrthexommon Mint, "and in Their villains'. Concerning the 
Mint, that the Saxons having made if as parcel of the demefnes Ll - *jfttofi* t 
of the Kingdom, and leaving to the King only an overfder- •/* ^ . , i 
(hip, refervedthe controul and chief furvey thereof to thef^*' 
grand Council of the Kingdom, wh6 had flared the fame in ' 
the Confcflbr'stime. But after him the Normans changed the 
current according to their own liking, till by HwrtJ the flrft, 
it was reduced into the ancient courfe , allowing ho money . 
but fuch as was current in the days of the ConfdTor :, whofe LJ ' ticn i • 
Laws alfo Cwith fome alterations by the Conquerour , with 
common advicej he alfo cftabliOSed. Concerning the Lords 
tight to their villains it isobfervable,, f irft, that liberty of in- 
franchifement was allowed , which could never have been, U-GuXtcl^ 
had not the liberty of the fubje<ft been faved. Secondly , that '* 
Infranchifement properly is the work of the people , or the 
body, and the Lord was to deliver his villain by his right 
hand unto the Sheriff in full County court , and pronounce 
himfree from his fervice, and (hall make room for him by 
free pafTage and open. doors, and deliver him free arms , viz, 
a Lanccand a Sword, and then he is made a Free* man, as I con- 
ceive, to all intents and pur pofes. Otherwife there might be 
manumillion, as if the villain remained in a City, Burrough, jj. Gulkhn. 
walled Town, or Caftleby a fpace of a year and a day, and c 
jio claim made to his fervice: by his Lord,, he (hall be thence- 

, V -forth 
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forth free from the fervke of his Lead for ever i and yet th& 
manumiflion could not conclude any bnt the Lord and his 
heirs or affigncs : nor could ii enforce the body to allow that 
for a mqmber which was none before. Thirdly, that notwith- 
Ll.Guhchn. ftanding they allowed the Lords liberty of inrxanchikmenf, 
f S . ' yet would they not alfcw them free liberty of difpofing them 
as other Chattels : nor by the Law of the Conquerour might 
they fell their villains out of the Couotrcy, or beyond Sea, for 
the King had right to the mediate far vice of every villain 
though the Lord bad the immediate t and therefore that Law 
.might hojd in for,ce : nevertheleis the Ordinance that Anfelm 
made, that no Lord (hould fell his villain, they would never al- 
io w for a Law, nor did ithold in force. 

•> : J CHAP; L 
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A recolleftion of certain Norman Lam, concerning the 
Crown in reUtm U> ttofi of the faxons formerly 
wentfomdi ■ ' r. ^tlAi: ■ » :i : 

I Call the» Normal* Laws, becaufe they were allowed by 
them or continued in force, although many of them had 
their original from the Saxons. 

mi cm?* ° nc God muft bc worfbipperf 5 and one faith of 
mandemenu Chrift maintained throughout the whole King- 
■w dom. 

This is found amongft the Laws of King William publifhed 
LI. Gulitlm by Mr. Selden y and was for fubftance in the Saxons time, faving 
ft that we find it not annexed to the Crown iummarily until 

now, foas by this Law Herefie and Idolatry became Crown 
pleas > and the like may be collected concerning blafphemy, 
concerning which it's faid, as of the fervant's killing his Lord, 
Lt^cn'ix.js that it's impardonable : nor could any man offend herein, but 

it endangered his whole eftate. The trial of thefe crimes is , 
-not found particularly fet forth. It might poffibly be in the 

meeting 
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meeting of the Qergyv and « pou1i# to Ooiinty toart 
of the Ttwkc where the fci(ho£ was ^refent Pfri** 
cdscrrf. 

Peter-pence, Cirickfceate, aod Tythes, muft be 
duly paid. ' . . . . ; * : : . ho . 

Thefe are all Saxon Law* united to the cagr$ancc,, of jthe 
Crown, as formerly hath been (hewed : Only the firft W&tim 
efpecially provided, that in cafe any man worth thirty pence 
In chattels did pay four pence for his part *, it (hould be fuffi* 
dent both for himfelf and his retinue , Wither fervatifs or § , ' 
retainer*: and defaults in paytherit of 1 thefe amities' Wer£ finable L f'^ lt , 9 
to the Ring. : ; 1 . : ' ; 

Invafion upon the right of San&uary fined. 3 . 

This I r*Ot< % not fo much In relation to any fuch law amongft U.Guixtm- 
the Salons,? a* to the future cuftom , Which nbW began to c ** % 1 



- .r,ac^drr^totrkiintiteaft. v, , , , , x . 

not find tW^mifaeme*^ fo much taken to 

. heart by theCrowh *, nor poffiWy would it have been at this 
time, but that the King muft protca the Church, if he mem 
to be proteaed by it : and it was taken kindly by the Church-- 
men^till they found they were able enough to tfefehd tricir' 
own right by thctofelves. Amohgft all the teflf of tJhatrh 
rights this one efpecially is confirmed, viz. That any delin- 
quent (hall have liberty of San&uary to enjoy both life and 
member, notwithftandingany Law to the contrary. Tfife i c r ^ 
privilege was claimed by the Canons \ but it ftraft be graritcd* • 
by the Temporal power , or elfe it could not be had > and 
though it be true that Rings formerly did by their dharters of 
foundation grant fuch privileges in particular * yet could not 
fuch grants crette fuch immunities contrary unto, or notwith- 
ftanding anypublick Law of the Kingdom, and therefor* 



J .»»» 



theMonafterkshad thdr foundations contnrrttea by ^ariiament, 
or 'general affemblyof wife men, if the firft foundation was 
not laid thereonv ; V- ; t ? - ^'.v i 

* I * 1 k • * * 

Working upon the Feaft-days punifoed by fine. $£™ mH * 
I V 2 Before LLBenlc.i* 
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: Before this time no d^y&fof fole#m worship jof God were 
acknowledged by the ; Law-of ^lyrjgdpmjjvit ihc Lord*sdays. 
By this all days celebrated or inflituted by the Church for that 
purpofe are defended by the civil power, and breach of the holy 
obfervation of tbefe days made cnquirablc , and punifhed a- 
mongft other pleas of the Crown. 

6. Commas Breach of the peac^, blood ftkd ? apd rnanflaughtery 
dtmettt. punifhed by fine. : f 

This was the ancient Law of the Saxons, and was continued 
without alteration till about Alfreds time, whofe zeal againft 
blood caufed rnur thereto be punifhed with death? but the Danes 
bringing in a moderation, if it may rightly be fo called, are now 
feconded by their kinred the Normans, who will not admit of 
punifhment by death, partly becaufe being a warlike people, 
IJ. GuUclm. bloodfhcd might feera to rank it fclf under the Regiment of va- 
cp. 47. lour i and partly becaufe they owed much to tbat Title for the 
poiTeffion of aH that they ha4 g&tttn 19 E^W- Aii4 tojprevent 
icandal, entring upon the rear, opinion Aept in,tbat tfmHerable 
life was more penal than death \ and therefore in crimes of the: 
Utd. deepen* die they would to fine and lqfs of member : and which 

courfe prevailed molt, either to, flop or enlarge the jcourfc of 
that fin v was left, to the d^ as intended to make 

trial. But in matters of lcfs malignancy the pur fe ratherfmavt-* 
ed than the body, wherein they proceeded fo far as to punilh- 
ment off death by violence* yet was not tlje fipejo be ttieafured 

14k* * y4. ^ e )u c te , T mcI ? t 9f tnc merc y or . °C Pf * fen, but 

jj. Guhcim. only of the;l/aw r it fclf, whichfet dowa Jn certaja,t,y, &oth the 
c 8 . 1 o , 1 1, natiiici jind qwaoary iof the iine > an,d lefjt j(mt [memorial .upon 
J J 1 Wp. record gooet mind at lead to an tfcjuitaljjft #jid : ju# gc** 
vernmcnt. In all thefc cafes of. breach of peace the King's 
Court becomes pofleiTed of the right of cognifancje , and the 
peace is now called the King's, peace > not Tq : ; mijeh becaufe 
LI. GuUclm. that it is left onty to his providential care to majntarrj»fts, bflcauftj 
*fi 3. the fines fox moft^f thofe qiro^fW.W^ t0 far fciflg^fo* 
other wife there is a fort of crimes that are contra $&eni' vitm* 
mhif, as will be mou cleared hereafter. . , t . " 

r .,. • id.. 
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I (hall conclude this fobjed with thefe three oblervations : 
Firft, that the Laws in thofe ancient times of the Normans • • 
werefo general, as they then made no difference between places 
or perfons > but whether the peace was broken upon holy or u.Hcnxc. 10 
common ground, "or upon a Lay man, or one in orders, the 
Lay power fcifed upon all. Thefeeond is the care they had 
iorapprchending of the offenders in this kind. If the party 
(lain were aNorman or Frenchman, the Lord of the manflayer jj m Q u u e im. 
was charged to have him forthcoming within a certain time, yJ . 
or pay the King's fine of 46. Marks fo long as he had where- 
with to fatistie* and for what remained the whole Hundred was 
charged. But if the party (lain were of any other people , the 
Hundred was immediately charged with the manflayer, and 
muft bring him to anfwer within a certain time, or pay the ^p. x $. 
King's fine. The third and laft is, the care they had to prevent 
breach of peace for the future : Firft in fettling of night watches 
by all Cities, Burroughs, Caftles, and Hundreds.in fuch manner 
as the ShenrTor chief Officers by Common council fhall advife jj Culielm, 
for the beftfafctyof the Kingdom. Secondly, in foi bidding ca j>, 
entertainment of unknown perfons above three days without £i.,Gulklm. 
furety for their good abearance , or becoming their pledge for cdi\ 4* • 
the publick fafejy, nor to let any perfons pals away without Ll.Hen.utM>- 
tcftimony, under the minifter's and neighbours hand of their 
good carriage.' y#i$. »fj \ vhjJ^J^^^il^ 

A -man committing Adultery with a married Wo- c mma ^ 
man (ball forfeit to his Lord the price of his life. dm^tu 

This made the crime enquirabfeat the common Law as an 1 . 
offence contra pacem'Doihhtiv but afterward it was finable to V- GulUlm. 
the King^ind enquirablc amongft the pleas of the Crown by the c fP- ,4 « 
Law of Henry the firft. LKHenxc 1 9. 

Force upon a Woman, to the intent to ravifh her,is 
fi ?* bl 5> comtmted > it Qiall be pu- Ll 6u Ui,i 

nifhed with low of member. j 

The crime and offences again ft this Commandement "Were 
always punifhed in the Temporal Courts, by fine at the leafH 
and are ftill in the Normans time profecuted in the fame way 

itiv't . . • ' jnoj« 
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notwitliftindingthegrowinganthorttf of the Canon, 
S.Gmnm** Robbery is finable. ; " b 1 >*'"• 

dement. 

The different Law between the Saxons, Angles and Danes, 
now by the Normans is fettled in the more merciful way > and 
in cafe the delinquent made flight, the pledge fatisfied the Law 
jj G .. , for him. But in theiatter times of Hemy the firft the Law was 
* " lc,m% again reduced to the puntfhment of this crime by death,and fo 
GhnvU.c.6. hath continued. 

Hovcdon. There (hall be true weights and mealures through- 

demZ ma "* ° Ut thC Kin S d ° m > and th0fc 01311 be fealcd - 

Ll.Gnlidtn. And this was theconftant Saxon Law. . ^ 

llncn^o . Perjury tobc^milicd by fine, aneUs formerly ftill 

inquirableamongft the Crown pleas. . 



. v 

■ 



CHAP. LI. 

The like of Laws that concern cot&mon ittterett of 
Goods. 

IF Cattcl be taken by Diftrefs the party that will replevy them 
(hall pay for the return of the Cattel, and give fecurity to 

S.T WW ' brin s thc Diftrcfe int0 the Court > tf within a vcar and a da y it 

1# be demanded. 

This Law I take to be intended where the Cattel are taken 
damage feafant > becaufe nothing (hall releafc the Diftrefs in 
other cafes, but obedience to the fummons. # 

■ . - * > • 

No Diftrefs ad eompsreitd$tm (hall be taken but after three fe- 

li GaLim veral f ummons » and fo roan y defaults made i and in fuch 
Z+ t " cafe Diftrefs (hall ifTuc by efpecial order from the <5**nty 
court. 

I noted this partly to (hew the difference of the Normans 
from the Saxons in the delay of execution of Juft ice by fo much < 
mean procefc, and partly to (hew the difference between the 

Norman 
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Normafi times, and thefedays wherein mens Cartel tie open to 
the DiftreG of every oppreffingor extorting Bailiff or unknown 
pcrfoo, and no fommons made at all, whereby many poor mens 
eftates are either undone or they mul* fubmit to the imjuft de- 
mands of tlieir ad vcrfary. 

No manner of Goods of above four pence in value (hall be 
bought unlefsin the presence of four witneifes of the Town. u G £ e i m 
And the vendor (hall fatishe out of his own eftate , if the fale ea L 
be not effectual, and in cafe the vendor have no warrant fojs 

fuch goods by him fold. 

»» 

No living Cattel (hall be fold, but only in Cities, and before Ll q j 
three witneffes j nor (hall any thing forbidden be fold without ca L m ' 
warranty. ' ^ 

No Fairs or Markets (hall be holden, but only in Cities, Bur- j^j c (l 
roughs, walled Towns and Caftles. ' 

Thefe Laws concerning (ales and markets were ancient 
Saxon Laws, and tend all to the avoiding of cheating men of 
their Cattel by furreptitious (ale of them made by fuch as had 
no rights 

* * 

Goods found (hall be publifhed by the finder to the neigh- - 
•bourhood \ and if any makes claim and proof of them to be u Gull ' elm 
his, he (hall have them, giving fecurity to bring them into the ca l 7# 
Court 4 in cafe any other (hall within a year and a day make his 
claim thereto. 

The children of perfons inteftate (hall equally divide the u Gt(Vl6]m 

heiita S c/ . , cap. 3 tf. 

This is in terminis the Saxon Law, and therefore concerning 

it I (hall refer to the fame formerly recited) only 1 (hall add 
hereto the Law of Htmy the firft, which may fcrve as an expla- 
nation of the former. Any Free- man may devife his chattels y ^ f 
by will : and if he die inteftate, his wife, children, parents, or 
next kin (hall divide the fame for his Souls good. The firit 
branch whereof was ancient, and doubtlefs in continual ufci 

but 
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but the iniquity of the Norman rude times was fuch, that the 
Lords under furmife of arrears or relief would feife all the per- 
fonal eftate after the Tenant's death,and io the right of laft wills 
was fwallowed up > but this reftoreth the power of laft wills 
into it's place, and in cafe the party died inteftate, preferveth a 
kind of nature of defcent, although they be more perfonal. Nor 
doth that laft claufe, of the Souls good, difanul the fame, al- 
though the words may feem to carry away the benefit to fome 
other hand. For the whole matter is left to the difcretion of 
fuch as are next to the inteftate. 

. 

I ' i „ 



CHAP. LIT. 

Of Lam that concern common intereft of Lands. 

j i .... . , _ 

THe Laws that concern Lands, and peculiarly belonging to 
the Normans, are fuch as concern principally the tenure 
of Lands > which if duly confidered, although favoured fome- 
what of the King, yet little of the Conquerour : for generally 
it muft be granted that Tenures long before and after this time, 
were as the fcrvices, ordered accordingto the will of the giver, 
in which as the King had the greateft (hare , and he the moft 
publick perfon of all : fo were his Donations ordered chiefly 
to advance the publiek fervice* and in this regard the Tenure 
by Knight- fer vice might more principally challenge the King's 
regard than the regard of all the great men befides. But this 
was not the fore, yea rather it was the beauty and ftrength of 
the Kingdom \ and for which the King deferved an honour- 
able name above moft of his progenitors, who had not fo much 
.Land todifpofe of as he had , and therefore could not ad- 
vance that fervice m any proportion equal unto him. The fore 
that caufed fo many fighs , was the incumbrances raifed upon 
this moft Noble and free fervice , which through the evil of 
times by this means became the moft burthenfome and the 
only loathed and abhorred fervice of all the reft4 I fay through 
t he evil of times > for it cannot lodge in my thoughts btrt in 

.i the 
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the Norman times the incumbrances were nothing fo great as 
of latter ages, and that much hath been imputed to the Laws 
of the Conquerour, which they never deferved, as may appear 
in thefe particulars, which the Laws of Henry the firft have 
preferved in memory. 

Tenant of the King, or other Lprd dying, his heir (hall pay 
1 other relief than what by Law is due. I • , 

That which by Law is due is fet down in the Laws of WilU M ' ?arit 
am the Conquerour. 

"8.Horfesfaddledand bridled. 
4. Helmets. 
4. Coats of Mail. 

] 4. Swords. 
1 4. Chafers ? u 
^i.Palfray f 

' r 4. Horfes with Saddles and bridles. 
2. Helmets. 
2. Coats of Mail. 

The Relief of a Baron. |* fjjJrJ' 

2. Swords. 

"HisbeftHorfe. 
His Helmet. 
His Coat of Mail. 
His Shield. 
5 His Spear. i C o 
His Sword. 

Or if he had no Arms, then 
he was to pay. 



Ibilc t?: 



The Relief of a Vavafor 
to his Lord. 



[hid. c. »£ 



The relief of tlie Countrey-man is the bed Beaft that is in 
his poffeffion i and of him that farmeth his Lands a years 



rent. 



LI. Gulielm. 
cap. 19. 



Thefe 
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Thefeare the Reliefs due by Law, and now fettled in goods 
or arms, but afterwards turned into money > and it's likely 
that the ill cuftoms in the former times did extort both money 
and arms, or fuch fums of Money as they pleafed * and by 
the very words of the Law it feems they had brought it to an 
arbitrary power to take what they could get, and yet all againft 
Law. 

• ■ 

2t The King's Tenant (hall advife with the King in marriage of 

Marriage. nis Daughter, Sifter, Niece, or Kinfwoman > and his Widow in 
like manner. 

The fence hereof in (hort is, thatthefe might marry at their 
own will, without paying fine, or compofition to the Lord, 
and yet mud have the liking of the Lord fo far as to declare 
whether the man intended were his enemy or not , and fit to 
perform Knight-ferv ice. This Law was therefore grounded 
- upon the prefent diftrefs of affairs, wherein the nation was un-» 
fettled, and common right having eftablifhed a mutual truft 
between Lord and Tenant found out this means to preferve the 
, . fame > for if the marriages of thofe that are related to the Te- 
nant in fuch manner as may inherit part of all his Lands, or 
have joynture therein, (hould be left altogether at the liberty of 
the Tenant or his Widow v it muft needs follow that the mu- 
tual trull between Lord and Tenant muft fail, and the publick 
receive damage. And therefore if this cuftom were of Nor- 
man birth, it was begotten upon a Saxon Law, and might the 
. rather be owned by the Englifti. 

\ * 

* * a 

The Widow of the King's Tenant , having children , (hall 
3 * have her dower and portion fo long as (he keeps unmarried . 
r * The portion here is in the Latin word maritagium , which 

I take to be the marriage-portion given by the husband accord- 
ing to the Saxon cuftom, when as the dower in Land was 
notinufe, whereof is fpoken formerly in that Chapter of 
dower. And the Normans were neceflitated to introduce this 
cuftom of theirs with themfelves, partly becaufe it was a pri- 
vilege which was their own by birth , and it could not be 
waved without an evident wrong done to the wives of thefe 

/ - men 
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men who had ventured their lives in that fervice> but princi- 
plly becaufe it would not confilt with the work in hand to 
difclaimthat cuftora which muft needs .be of infinite con- 
fequence in the effecting of what was principally fought after, 
viz, the union of the two peoples Normans and Saxons into 
one : I fay it was principally fought after by the Norman con- 
querour, if not led thereto by his own genius , yet neceftita- 
ted thereto by force of reafon" of ftate , as mall appear here- 
after. And what could be imagined a more ready way to ftay 
theerTufion of blood, and all other unhappy events of enmity, 
than by taking away enmity it fclf? or a more fpcedy*and 
certain courfe for union, than to reduce the Men and Women 
of each people to mutual fociety, and to feal up all by a 
lairing bond of Marriage > or greater encouragement for the 
comfortable proceedings therein, than thefettlingof the con- 
ftant maintenance of the Wife , in .cafe of furvivorfhip, by the 
Law of dower of the Lands and Tenements of the Husband > Lindenbrog. 
which was fo full of contingencies , and uncertainties in the Condi. 
portion of goods that was by the Saxon Law appointed fo the bam. c i?. 
Wife in fuch cafe. Nor was this all i for by marriage thus made LI EJm. 
to the Normans they had a great hold, not fo much over the 
Engli(h,asinthe EngliuS, and that not only during coverture, 
but by reafon of this Title of Dower, the Women became Te- 
nants, and under the Lord's wing,fo as they durft not willingly 
and illegally offend their Lord in their Widowhood, nor by 
Law nor reafon match themfelves and their dowry to any other 
that was not firft allowed by the Lord to be in frienduSip with 
him ■ and thus became the Tenants Widows to be at the liking 
of the Lord for their marriage : and the like hereto may.be 
faid concerning the Husband in cafe of Tenant by the courtefiei ^ , l9 
and however by the Norman former pra&ife it was much di- 
fturbed » yet by Henry the firft it was again reduced to it's for- 
mer right, rather than original ariiing from his grant, as fomc 
hold, and proved advantageous for the ends aforefaid. Now 
as touching their marriage-portion of goods , becaufe the 
Saxon Law had already endowed them thereof, they could 
not be induced to lay down their known ancient right , till 
they found the new Law of dower to fettle, and fo for fome 
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time both Laws were in force, until the more ancient Saxon 
Law had an honourable burial. Neverthclefs for the prefent the 
Law abridged that right fo far as to limit it to the Widow 
during Widowhood , according to the former Saxon Law. 
llponconfideration of all which it may well be conceived 
that the power of the Lords in confenting or ditfenting. to 
the marriages of their Tenants^ Widows, and Wards, was not 
fo much an ufurpatiorrupon the common right of the Englifh 
fubje&s, as a cuftom rationally , and with great wifdom , as 
the courfe of affairs then flood , upholden and allowed a- 
mon^ft them , principally for the fpeedy fettling of a peacea- 
ble government, and confolidating of two Nations into one, 
and wherein England was then fo happy as to come to a con- 
clufionin feven years, which coft their Anccftors nigh two 
hundred years experience with the Britans , befidesa world of 
blood-fhed that might have been fpared, e're they could find 
odtthc right way to a defired peace by mutual marriages had 
between them. 

cap. 4. Such Widow (hall have the cuftody of the Lands of fuch 

4. children, or othcrwifc fuch other perfon as by right ought to'f 
Ifardfoip. have the fame. 

This is the firft news of Wardfhips, that paffed abroad cum 
privilegh of a received Law, which together with the former 
declare the right cuftom of the Normans , and thereby the 
M. Pari*. injuflat cmfuetndines qu'tbus AnglU regnnm opprimebatut^ viz. 

Arbitrary relief taken of the Tenant s cftatc, arbitrary marria- 
ges made of their perfons, and arbitrary grants of guard ianfhip 
• of their Lands > for as yet oppreftion was not fo high flown as 
to caft the government of the perfons of their Wards out of the 
view of the Lords provifionary care,upon adventure of the next 
in Law,whethcr man or wuman,wifc or unwife,under pretence 
to train him up in military fcrvice rit for the Lord's own fafety, 
and the Kingdoms lifeguard : but it was the proper ground 
of the Lord's own fcifure and right of Wardfliip, he being look- 
ed upon by the eye of common reafon as the only meet man 
that both could and would effeft that work , fo as might be 
moft advantageous to the pubhek, which feemed to be chiefly 

con- 
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concerned herein and upon the fame general ground the fur- 

vey of fools accompanied the former, albeit it was not in 

practice till Henry the firft brought itin,as the Mirror of Jufticc 

faith (fo. 258.; yet it came upon an ancient foundation laid in u.Canut.jr. 

the time of the Danes. For my o\vn.part I will not difpute the 

point whether this cuttbm of Wardflup was purely Norman, 

or whether it was derived from the Saxons anciently, who poG» 

fibly might have fome refpeft to Orphans, in fuch cafes to 

train them up for the publick fervice in point of War,cfpccially 

being poiTelTors of a known right of relief, as well as Alfred 

the Saxon King did undertake the work for the training of 

fome fuch particular perfons in learning for the fervice of the A -^ r " M' neVt 

publick, in time of peace and civil government \ yet thus much 

appeareth that guardianmip of Lands was a known cuftom 

enough to make and maintain a right, and that it by 

Law was a right belonging to fome perfons before others , and 

that this had been a cuftom before the former unjuft cuftorns 

crept into government of the Conquerour, and principally of 

his Son Rufkr \ and though it be qucftionable whether it fettled 

firft upon the Normans or the Engltfh, yet it's inanifeft that if 

one people had it, the other people now coming .into union 

with that people , could not in rcafon except -agaijift that 

cuftom which the other people had taken up upon fo honoura* 

ble grounds as reafon of State, which as the times then were, 

was evident and fuperlativei especially the culloms being under 

the regulating of Law, and not of any arbitrary power, and 

can be no preiidents of the relief, Marriage and Wardftup that 

after ages ufurped. 

Tenants in Knights-fervicc (hall hold their Lands, &c. ac- . 
quitted of all Taxes, that they may be more able to provide - 
Arms, and be more ready and fit for trie King's fervice , and j equ jt ta {l t 



defence of the Kingdom, 

This Law whether it be a renewing of a former cuftom, 1 
in an introduction of a new Law, it's clear it«.was upon an 
old ground : That Tenants by Knight- fervice miift be. ready 
for the fervice of their Lord , and defence of the Kingdom,- 
whereof afterwards : But the Law is,thac thefc men (hall hold- 

their 
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their Lands of that Tenure acquitted of all Taxes,though legal- 
ly impofed upon the body of the Kingdom,which muft be con- 
ceived to be for the publick; benefit, viz. cither for the prepa- 
ration or maintenance of publick war > for in fuch cafes it hath 
heen in all times held unreafonablethat thofe whofe perfons 
are employed to fcrve in the Wars mould hold Lands doubly 
charged to the fame fervice, viz. to the defraying of their own 
private expences in the War, and maintenance of the publick 
charge of the fame War befides. 

: . — 

CHAP. LIIL ^■WW 

Of divers Laws made concerning the execution of 
Juffice* i» •. ■ "»v,:j»i 

A Lthough in proceedings in cafes of vindicative Juftice 
/\ delinquents might fcem to be left rather to the fury 
// JL than mercy of the Law > yet fo long as men are under 
the Law, and not without the Law, it hath been always held a 
part of Juftice to extend what moderation might poflibly ftand 
with the honour of the Law, and thatotherwife an over rigid 
and fierce profecution of the guilty is no lefs tyranny than the 
profecution of the not guilty v and although violence was the 
, proper vice of thefe times, yet this point of honour mart be 
given to the Normans, that i heir Sword had eyes, and moved 
not altogether by rage, but by reafon. 



2. 

LI. Hen. 1. 



1. No fentence (hall pafs but upon averment of the complaint 

LJ.Hcn. 1 x . j . by aecufer or witnefles produced. 

f- i . 'j A" -A z''.'H ■ vr. ).* ; 1 /.t';i ' •• • ■ . . • ... 

Fine and pledges (hall be according to the quantity of the 
orTenfcei - l I ' 
M. Paris' By thefe two Laws of Henry thefirft the fobje&s were de# 
vered from three great oppeflions : Firft, in making them offen- 
ders without complaint or witnefs. Secondly, in impofing 
immoderate lines, Laftly, in urging extraordinary bail. 

For- 
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Forfeiture of Felons Lands is reduced to a year and a 3. 
day. Mwr.ji.ifi. 

The Normans had reduced the Saxon Law in this cafe unto 
their own Laft, which ftretched their deiireasfar as theeftate 
would bear* but this being fo prejudicial to the immediate . 
Lords, who were no offenders in this cafe, and fo contrary to 
the Saxon Law, it was both done, and undone in a (hort fpace 
by the allowance of Henry the firft. 

Intent of criminal offences manifefted by Ac* puni&ed by ^ 
fine or muldr. 

- This by Alfred's Law was puniftied by Talioes Law,but now Mkor ./*. 1 j 4 . 
by a Law of Henry the firft reduced to mulcts. 

Mainperners are not to be punifhed as principals, unlefs they 5. 
be parties or privies to the failing of the principal. 

This Law of Henry the firft repealed the former Law of Ca~ Mror.fo.141. 
nutuf^ which muft be acknowledged to be rigorous , although 
not altogether without reafon. 

No perfon (hall be imprifoned fpr committing of mortal $ t 
crime unlefs firft he be attainted by verdicl of twelve men. LIMcn. i.c r f. 

By imprifonment is intended ciofe imprifonment, or impri- 
fonment without bail or mainprife > for other wife it's apparent 
that as well by the Saxon as Norman Laws men were brought 
to Trial by reitjrajnt. • 



Appeals of murther reftrained within the fourth degree. 

Before this Law Appeals were brought by any of the blood '* 
or km of the party flain : but now by Henry the firft reftrained. Mr or. cap. x] 
The ground feems to be, for that affection that runs with the Sec. 7. 
blood, grows fo cold beyond the fourth degree that the death 
*of the party is of fo fmall account, as can it fcarcely be reputed 
a Iofc of fuch confequence to the party, as to cxpofe the life^o? 
price of the life of the manflayer unto the claim of fuch an one* 
, and thus the Saxon Law that gave the fatlsfadion in fuch cafe 
to the whole kinred, became limited to the fourth degree, as I 
conceive from the Ecdefiajftical conftitution concerning marri- 
age. Two 
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Two things more concerning juridical proceedings may be 
noted, the one concerning fpeedy courfe of Juftice , wherein 
they may feem to juftifie the Saxon way, but could never at- 
tain to their pace , in regard they yielded fo much time to 
. Summons, EiToyns, &c. Tbc other concerns election of 
Judges by the parties for this we find in the Laws of Hwy 
the tirft. J 



CHAP. LIV. 

Of the Militia during the Normans time. 

■ 

TTHe power of Militia is either the legiflative or executory 
power : the legiflative power without contradiction refted 
in the grand Council of the Kingdom, to whom it belonged to 
cftabliih Laws for the government of the Kingdom in time of 
peace. And this will appear in the preparation for War, the 
levying of War, and managing thereof after it's levied : for 
the preparation, itconfifteth in levying men and munition , or 
of money, In all which queftionlefs will be a difference be- 
tween railing of War by a King to revenge a perfonal injury 
done to the King's own perfon, and a War raifed by the whole 
Kingdom, or reprefentative body thereof, which is commonly 
done in defence of publick intereft, and feldom in any offenlivc 
way, unlefsin recovery of a right pofleflion , either formerly 
loft, or as yet not fully fettled. Now although it be true, that 
feldom do injuries reflect upon the King's perfon alone, but 
that the Kingdom will be concerned therein to endeavour a 
remedy > yet becaufe it may fall out other wife, Kings having 
been occafioned to levy war of their own accord, but in fuch- 
cafe could neither compel the perfons of his fubje&s or their 
eftates to be contributary. And of this nature I take the War 
levied by H*ro/</ againft the Conquerour to be , wherein the 
greateft part of the Kingdom was never engaged, nor therefore 
did it feel the dint of the Conquerour's Sword at all j and in 
this cafe the Militia muft be allowed to fuch as bear the purfe: 

nor 
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nor can it be concluded to be the Militia of the Kingdom, nor 
any part thereof, although it may connive thereat. But to fee 
this confideration afide, as not co- incident at all with the Nor- 
man engagements after they were crowned, and to take all the 
fubfequcnt Wars to be mealy defenfive of the right of the 
Crown, as in fober conft rucTion they will appear to be : as 
touching the levying of money, it's evident that it lay only 
in the power of the grand Council of the Kingdom * for 
othcrwife the Laws were fettled that no Tax (hould be made or 
taken, but fuch as were due in the Confeflbr's time, as formerly 
hath been (hewed. Secondly, for the preparing of men and 
munition, it was done either by Tenure* or by fpecial Law i as 
touching Tenure, it was provided by way of contract , that 
thofe that held by Knight's- fervice fhould be ready with their 
Arms to aflift the King for the defence of the Realm: So as 
they were not bound by their Tenure to aid him in any other 
cafes. Others were alfo by efpecial Law of the Land bound jj Guiiclm 
to be ready for their fervice in that kind : For all the inhabi- €3 p m y7> 
tantsof this Kingdom held their eltatcs under a general 
fervice, which by common right they are bound to perform, 
viz, in time of danger to joyn in defence of their Countrey: 
This is the common fealty or allegiance which all men owe CuUelm 
and which if neglected or refufed, renders the party guilty of CJ ^ ry> 
treafon againft his Countrey, and his eftatc under the penalty 
of forfeiture, according to the old Saxon Law revived and de- 
clared by Henry the firft. Thus the Law made preparation for U.Hcn.lc.i^ 
the War, both of Men and Arms. Caftles and Forts were like- 
wife either firft made by the order of the grand Council , or LI. Gufolta. 
otherwife allowed by them for the defence of the Commons, ca ?- 61 • 
and the Kingdom \ fo was the Law of William the firft. The 
levying and managing of the War muft not be denyed de 
jure to belong to the reprefentative body , fo far as may 
confift with the directory part, for that it is a main part of 
the government of the Kingdom in times of War: And 
therefore Henry the firft, amongft his Laws made in the ordi- 
nary courfe of Law making, provideth for the ordering of 
men in the army in the field, and eftablifiScd a Law , that fuch 
as forfook their colours or affociates in the field , during the 
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battel, {hould be punifhed with death , and forfeiture of his 
whole eftate. Nor yet can it be dcnyed but that de faVio Kings 
of their own accord, and by fecret Council did direct therein \ 
cither in the vacancy of Parliament, which was the general 
cafe of the firft times of the Norman Conquerour , and the 
whole Reign of Witwm Rufus ; or by connivance of the grand 
Council , while they faw nothing done but what was wejl 
LlHcnxc.ii done. Nor can it be rationally laid that Kings by fuch advice 
as they l^ave (in the recefs of the grand Council^ levying Was 
in defence of the publick, according to rules, do othcrwife than 
their duty i or if the grand Council look on, fee nothiag mif- 
govemed, and fay nothing, that they do other than is meet> 
For it mud be remembrcd, that Kings in their firft original were 
rather Officers for War than peace > andfo are holden by all, 
Antiquity, and as Generals in War were called Reges or Impera* 
i.res by the Grecians , Romans, and Germans: ar.d at fuch 
times as War was concluded, at the general meeting of the 
people they chofe their Dux or Kea, call him which you pleafev 
and he being chofen,all bound themfelves to be at his command, 
and to dctend his pcrfon : fo as while a King keepeth his within 
his place, in time of danger it's his duty ftrft to liir himfelf, and 
flirup the reft to lead them and order them, as may be moft 
for the publick defence, and to govern the Army by fuch Laws 
as are or (hall be eftabltfhed by order of the publick meeting,and 
in cafe of fudden exigencies to ufe his own wits, and in all 
. this is the common liberty no whit infringed, in regard that all 
is for the publick defence, to which the Knights are bound by 
their Tenures, and all others by the Law. And this was this 
kingdoms cafe in the Normans time, that both Leaders and 
Souldiers, whether by election of the peoplc,or preicription,yet 
all fcrved for the defence of the Kingdom. Nor were they com- 
pellable to any other fervicc inconfiltent therewith,nor to Hand 
to any judgement in fuch cafes differing from , or contrary to 
that of the Parliament icfclf. 
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CHAP. LV. 

7 hat the" Mr j of the Normans into this Ijland could not 
beb) conqttetf. 

THat in point of h€t the entry of the Normans into Eng- 
land was not by Conqueft, will fufficiently appear from 
what hath been already noted. I (hall make one ftep 
further, and (hew, that as affairs then flood with the Con- 
querour, it was impoffible for him to merit that name againft 
the ftream of providence , that had pre-engaged him to three 
forts of men, viz. the Normans, the Clergy, and the Commons 
of England. 

It muft be taken for a ground that Duke William muft gi ve 
all fair correfpondency to the Normans , confidering they are 
members of his ownbody,and the arm of his ftrcngth , with* 
out which he could do nothing. And it's not lefs certain, 
that however the Sea divided the two Countries , yet long 
before the arrival of the Army, the Normans and Saxons were M.Wcfl. 
fo well acquainted by the latter accefs of the Danes , that y*"' 1071 
partly by marriage and other interefts the Normans made fo e ' ut * m * 
great a party in England, as that party merited no lefs from 
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partly by marriage and other interefts the Normans made fo 
great a party in England, as that party merited no lefs from 
the Duke in his entrance, than thofe he brought with him \ 
and therefor* both they and their Allies in all reafon mu'ft ex-i 
pea fuch reward of their faithfulnefs to him, as the other'had; 
nor could the Duke deny the fame , unlefs he had difclaimed 
his own interefts , whereof he had none to fpare. Secondly, 
their merit from the Duke was accompanied with no lefs 
mutual relation to his Army , being of the fame blood with 
themfclves, and of ancient" acquaintance, and as im'pb(fibf£ 
for the Duke to keep them ftomconfociation with the mixed 
people, as to abftradr the mixed people each from other > one 
or both of which muft be done, and the Conquerours muft be 
kept from incorporating with the conquered, or elfe the Law 
of Conqueft cannot hold. Thirdly, tt thefe two had failcd/yet 
• :L Y 2 * had 
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had the Duke by his manner of rewarding his Army difablcd 
htmfclr from holding, however he might feem to have by 
conqucft. This was his gift of Mannors, Lands, and Franchi- 
fes unto his Souldicrs, complcated with their ancient rights 
and pnvilcdgcs in free fcrvicei othcrwife it had been little 
better than a Trap to bring his own men into bondage, who 
lately were free Souldicrs under no better than a Duke of their 
ownelc&ioni and their government in their own Counfrcv 
however big, yet had not brought forth a fovcraignfy into 
the World i their Duke no complcat King, nor thcmfelvcs fo 
mean as vafTals \ and it was equally difficult for him to get 
np higher, as for them to ftoop lower : And however it was 
dangerous now for the Duke to try mafterics , unlefs he meant 
to hazard all , and to change the fubftance for the (hadow 
Laftly, to lay them all afidc, and to take the Normans as in 
themfelvesconfidercd, a people under fuch Laws and Cuftoms 
as were the fame with the Saxons, and originally in them, and 
from them derived into Normandy by Kcllo or Tome other • 
or take them as a people willing to lay afide their own Law as' 
fome Writers affirm, and more willing to take up the Danifh 
cuftoms, which were alfo very nigh a kin to theirs, and in part 
fettled by the Danes, in that part of the Kingdom where them- 
fel ves moft refided. It muft be concluded , that a government 
by Law was intended, and fuch a Law that was no way crofs 
to the fundamental Laws of this Kingdom , but concurring 
therewith i In every of which regards the future generations 
may juftly claim their immunities asfuccefTors and heirs unto 

the Normans, albeit no Saxon could have enjoyed or derived 
the fame topofterity. 

A fecondfortof men that made the King uncapable to hold 
by conqueft was the Clergy, a confidcrable part of the King- 
dom in thofe days, when as in every Nation they grew check- 
matei and in this Kingdom had well nigh the one half of 
the Knights fees, and thereby a principal part of the ftrength 
ot the Kingdom, befides the conferences of them alii and for 
a rcferve they had the Pope in the rear, whofe power in cverv 
Kingdom was little inferiour to that of the King's own, and 
therefore fufficient to ftop an abfolutc Conqucft, unlefs it were 

firft 
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firft conquered. But the King came in upon great difad van- 
tages in'both thefe regards; For whereas his pretence upon 
his entry was to ad var.ee Jufiice principally toward the Clergy, 
who formerly were wronged by Harold, or voiced To to be, 
this bound him from injustice and opprcflion j and further- 
more the, Pope had him in a double bond > one as Prince 
of the Engltfh Clergy •> the other as Judge of the Title of the 
Crown by the King's own election i and that by fentence \ for 
the King had merited of him, if not to hold the Crown it 
fe!f by fealty to the Roman See, yet by fuch fcrviccs , as that 
the Trippk Crown (hould be no lofer. The King therefore 
muft refolve to have no more to do with the Church than 
will Hand with the Pope's liking, unlcfs he meaned to adven- 
ture himfclf and all he had into the danger of the great curfe, 
of which the King would feem more ftnlible than perhaps he 
was. Nor were thofe times of the Church fo moderate, as to 
bring forth Church j men that would catch the good will of the 
Laity by condciccntion 4 or popes of that height of perfection 
as to part with one tittle ot their great Titles, much lefs ought 
of that pitch of power which they had griped, though it would 
fave the World from mine. In all which regards the Norman 
Duke was too far inferiour to attain by conquelt any thing in 
this Kingdom, wherein the Pope or Clergy claimed ought to 
have or do. 

A third fort of people avoided the dint of Conqueft cither 
by timely tiding with the Norman, or by conftant refilling of 
him, or by neutrality. Of the rlrft fort were many, both Lords 
and others*, that by affinity and confanguinity were become H ove J 0 nMb. 
Englitn-men to the Norman ufc i others were purchafed there- . 
unto by the Clergy, that were zealous for the Pope's honour, 
that was engaged in the work. Of thofe like wife that were re- 
folute in thedefer.ee of the liberty of their Country there were ji 
not a few that purchafed their liberty , who otherwife might 
under pretence of treachery have forfeited the fame to the 
rapacious humour of the Conquerour i and this was not done 
only by valour , for Normandy flood in a tottering condition 
with their Duke \ partly drawn away by the French , that fear- 
ed the Duke would be too ftrong for them i and partly de- 
clining 
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clming their own further aid, leaf* their Duke mould be too 
great tor the Dutchy. It was therefore wifdom in the Con- 
querour to fettle the Englifli affairs in the faired way to gain 
them for hknfclf, who* had been fo brave againft him. But 
the greateft number, efpeciallyof the Commons, looked on 
while the game was playing, as contented with thecaft of the 
Dice, whatever it mould be. Thefe were afterwards by the 
King looked upon, not as enemies fas the prefident of Edwin 
- of Sharneburn witncfTeth fufficiently) but uponfach as either 

"J]' 11 7- werc or f a j r carr i a g e would be made his friends v and there- 
fore he concluded them under a Law of affurance , that they 
that had been fo peaceable, mould have, and enjoy their Lands 
as entirely and peaceably as they had formerly done before his 
entry. To conclude therefore this point : if thefe three parties 
of the Englim Normans, the Englifh Clergy, the flout Engliih, 
and the peaceable Englifli be fet afide from the Title of Con- 
queft, it will be probable that not one tenth part of the King- 
dom were ever under other change than-- of the J Govemour's 
own perfdn. 
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CH'AP. LVI. 



•i 



A hrief furvey of the fence of Writers concerning 'the 
point of conquejl. 



'T^He clamours in ftory that the Cohquerour altred and made 
• 'A Laws at pleafure, brought in new cuftoms > mojeued- the 
perfonsand eftates of the people with depopulations, ex* 
tortious, and opprellions, and others of that nature,havc made 
. latter times to conclude his government to be ( as of a Con- 
querour)rnecrly arbitrary, and ihit he did what he lift : how 
different this coricfyfion is from the' intent' oF thofe Writers \ 
know not \ but if the KtngVTrtleand Government was as a 
Cocquerour, than was his will the only Law, and can admi- 
nifter no caufeof complaint of wrong and oppreilion » and 
therefore if thefe be taken in nature of complaints, they declare 

plainly 
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plainly that there was a Law in Title, or elfe there could have 
been no tranfgrcflion or caufe to complain. But if the Reader 
fhall apprehend thefe ^affages in Writers to be no other then 
fobcr relations, the n were it not amifs tq conlidcr from what 
fort of men tliefe 'complaints' 01 relations do proceed, viz. from 
W riters that have been cloyftered men, little feen in affairs of 
Stare more.rhar. by common report and rumour prejudiced by 
the King's difpkafureagainft their Cloyftcrs^and therefore ap* 
prehenfive of matteis in thefaddcit fence, and many times, far 
beyond the truth, and might as well befuppofed to mif-rclate v 
as to mifhke. For if we fhall touch upon particulars , 1- think 
no man will deny but the King allowed property indirTerently,as 
weirto Normans as Englifh, if the prcmilTes be rightly conli- 
dercd : and therefore though fomcwhat be true of the plun-, 
dcringof houfesot Religion, permuting of ,the Englifh No- 
bility, dcpoiingof Bifrups and Abbots, whereof they fpeak j 
yet all might be defervedly done in a legal way, and in execu- 
tion of Julticc, whereof Hiftories are not altogether (llcnt i 
Nevertheless, if in the profecution the King did (hew a kind of 
rage, and feme rafhntfs, it might be imputed to the common 
infirmity of great men > for as opprellion upon thofe that are 
inferiour, makes them mad, fo doth treachery againft them that 
are fuperiour make them little other i cfpecially if they be o- 
vertaken witb a fit of paffion in the inftant,or their minds wrap- 
ed into a whirlpool of affairs. 



But the change of Laws makes the greater noife wherein 2. • 
what change they fufTered, may appear from tbe premifTcs, if 
Writers have dealt uprightly Otherwife general imputations 
without particular inftances will never fway opinion con- 
trary to the current of the Laws that are publilhed , cfpecially 
feeing we have obferved the errour of the beft Hiftorian of 
thofe times, in calling thofe things new which were anciently 
ufed in England, before Normandy was in a condition of a itate. 
Yet if this (houid be granted, and that there were fuch cliange 
of Laws as is pretended, it makes nothing to the point of con- 
queft, fo long as the new Laws are made by advice of common 
Council, and for the common good, and fo long as they 
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are eftablifhed to be rules for government. I remember it's 
a firmed by fo me of thofe ancient Writers, that the Duke or 
King would have brought in the Cuftomsof Norway , but the 
earned mediation of the Englifti prevailed againft it: and it 
cvinceth two things to my opinion : Firft,that there was qutfti- 
on made what Law (hould be eftabliftied. Secondly, that not- 
withstanding the intereft that the Normans had in the King- 
dom, they could not prevail to bring in the whole body of 
their Law, or of the Cuftoms of Norway, which were not only 
thefrima materia of their Law, butalfoin kind had a fettling 
at that' very time in thofe places of this Kingdom where the 
Danes had their principal feat ; and therefore not altogether 
ftrange to .the Saxons themfelves. The fum of which will 
be this, that upon debate a Law muft be fettled, and that not 
the Law of the Conquerour's own will, nor the Law that fuits 
with his defire i but the ancient Law of the Kingdom : and 
therefore if at any time the unquietnefs of fomc of the Englifti 
brought the King to fome thoughts of arbitrary rule , and to 
fhake off the clog of the Saxon Lawi it was long e're it ftirred, 
and fprang up too late to raife the Title of Conqucft, and wi- 
thered toofoon to fettle if. 

As touching the change of Cuftoms (for that alfo is imputed 
to the Conquerour ) it cannot be denyed but fome altera- 
tion might be in matters of fmaller conlideration y yet are the 
Writers not without miftakein the particular inftanccs : For 
whereas they tell us that the Conquerour took away the 
cufiom of Gavel- kind, and brought the cuftom of difcent 
to the eldeft Son : and that Kent faved their liberties and con- 
tinued this cuftom of Gavel kind : I (hall not contend about 
t he liberties of Kent, but muft till I fee better reafon hold the 
opinion of the change of inheritance to be a mcer conceit : 
For ( betides what hath been already faid concerning that 
culkm of Gavel- kind J if we believe Gi } anvil , the difference 
was between Lands holden by Knight's-fervice, and in focage : 
lib 7. cap. 5. thehrftof which in his time by ancient cuftom always de- 
feended to the eldeft : and thofe Lands that were holden in 
Socage (if not partible by cuftom, in which cafe they went 
equally to all the Sons) went by cuftom in fome places to 

the 
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jhe eldeft, in other places to the youngcft, fo as the rule of 
inheritance in the Norman times was cuftom , as well as in 
former times. And furthermore, if the cuftom of Gavel kind 
had been the general cuftom of this Nation, the King by his 
change had contradicted his own Prerogative, and granted as 
great a liberty to his fubjedts as could have been invented; For 
had the cuftom of Gavel-kind happened upon the Lands in 
Knight- fer vice, it had brought all the Sons under the Law 
of YVardfhip, and had made a ready way to enthrall all men 
of worth, and undoe all husbandry > thefirft whereof had been 

as advantageous to the King's private intereft, as both deftru- 
dive to the publick. 

Nor is it clear from any Author of credit, that the Normans 2 
changed the Tenures of Lands i albeit that it cannot be deny- 
ed but fuch Lands as he had by forfeiture, or otherwife, were in 
his own power todifpofe upon what Tenure he pleafed > for 
as well before the Normans time as long after, Tenures were 
like as the fervices were, all at the will of the donor, and were" 
of as many individuals almoft as the minds of the owners* fome 
being of more general regard and publick ufe, are recorded a- 
mongft the grounds of Englifo Laws none of which appear LmUu 
to me to be of Norman original, although they received their 
names according to that dialed-. 

The next thing objected is the change of Language, which 
thing tome Writers tell us the King endeavoured \ or which is * 
worfe, to be fo abfolute, as to be abfolute Tyrant, and to pub- 
h(h Laws in a foreign Language , that the people through 
ignorance might the rather tranfgrefs , and thereby forfeit 
their eftates. This (if truej fo far differed from the nature of 
a Conquerour, as rather proveth that he was put to his (hifts : 
Neverthelefs the thing tafteth fo much of fpleen , as it might 
occafion diftruft of other relations -concerning this fubjedt: 
For befides that it is nonfence for a Conquerour to entitle 

H! 11 1 ■ r a Chcat> where he hath an elder Tir,c ' b y conquefh 
I (hall in full anfwer to that calumny infert a paflTage of an Ht- 

itorian that was in the continual view of publick affairs in 

thofe times, who fpeaking of the Conquerour faith, That he 

commended the ConfcfTor's Laws to his Tuftices in the fame 

Language 
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Jngulfus. Language wherein they were wonted formerly to be written » 
left through ignorance the people might rafhly offend. And 
M. Taus. another Authour faith, that the King had adefire to learn the 
•.; r m . Engliih Tongue, that he might the better know their Law, and 
GtttieJm judge according thereto. It's probable neverthelcfs , that the 
Laws were in the Norman Tongue > and it's no lefs likely that 
the pleadings, in real Actions efpecially, were alfo in the fame 
Language; elfe mull the Normans be put to fchool to learn 
Engliih , upon peril of lofs of their Eftates : but that either 
the written Laws were wholly concluded into the Norman 
Tongue, or that the publick pleading of caufes by word of 
mouth in all Actions where the iffue was left to the Country, 
were in any other Language than Engliih, no advifed Header 
will conceive : feeing it had been a madnefs for an Engliih Jury 
to pafs their verdict in any cafe wherein it's likely many of them 
underftood fcarce a fyllable of the Norman Language, much 
lefs ought of the matter upon which their verdict (hould be 
grounded. Add hereunto, that it's not likely but the Conque- 
rour inhibited the ufeof the Engliih Language in all matters of 
publick Record, in as much as the Charters made by him to 
corporate Towns and Franchifes were fometimes in the Saxon, 
more generally in the Latin, but feldom or never in the Norman 
dialed > and that pleadings and indictments were entred in 
like manner ia the Latin Tongue (as formerly by an old cuftom. 
brought in by the Clergy was ufcdj for the Clergy, who had 
gotten the Key of knowledge and Law into their own cuftody, 
laid it up in that Language whereof the Commons had little 
knowledge, that they might thereby be enforced to depend 
upon thefe men for Juftice, as well as for piety. The Normans 
therefore either found it too hard to alter the former cuftom in 
fuch cafes i or elfe thought it the wifeft way to chufc the La- 
tin as a third Language indifferent as well to the Normans as 
Saxons, and belt underftood of any foreign Tongue belldes; 
and yet endeavoured to bring both peoples into one Language, 
as they were intended to be one people •> and to prefs the ufc 
pf the Norman Tongue in publick atfairs, fo far as might con- 
iift with good government and Juftice, leaving time and occa- 
sion to work the ilfue, which doubtlcfs was mnch,and had been 

more, 
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more, had the Norman lace continued in the Throne. But 
falling out otherwife, theEnglim blood prevailed in the head, 
and the Language continued poffeflion, mixed only with fome 
Norman words, as the people alfo were a mixed people. So 
as the Language was not changed, though it was altered. 

Laftly, it's affirmed that the Normans did impofe a new 
cuftom called CoTerfeu *, and it's thought by fome to be a mecr 
vaffalagc, that every man at the noife of the Bell every night 
mud put out both fire and Candle •<, and yet is a matter of fo 
fmall concernment, that (of being in it's own nature conveni- 
ent.) Scotland received it without fuch coercion : and can be 
reputed for no other than a feafonable ad vice,which any Corpo- 
ration in time of danger might order within their own Precmft, 
without tranfgrcfling the liberty of the Subjects. Of lefs con- 
fequence is that change, which is alledged was brought in by 
the Normans in the fealing of Deeds of conveyance, by fctting 
a print upon Wax annexed to the Deed, which formerly was 
wont to be by fetting a print upon the blank at the end of the 
Deed « and yet it's looked upon by fome as a Trophy of Con» 
queft or abfolute government : concerning which , I will not 
difpute whether the Normans firft brought in thiscourfe , but 
Giallreft in this, that the King being about to compleat the u- 
nity of the Laws in the fuperiurudfcurc as well as in the funda- 
mentals, if herein and in fome other particulars the Engltth 
fubmitted to the Normans, they likewife ftooped to the Englifli 
Law in other things : and therefore fuch concurrences ought 
not to be imputed unto a conquering power, but unto modera- 
tion amongft a company of wife men. 

Thus having glanced at the changes of Property, Laws, Te- 
nures, Language, and fome cuftoms, we come to that which is 
the main occafion of all thefe complaints , I mean unlawful 
Taxes, afforftinges, and other fuch oppreffions upon the ertates 
of the people : concerning which I purpofe not to contend, for 
much thereof is like to be true: the Norman Kings ("efpecially 
the two Wihams ) being under continual occafion of expence, 
many Wars, more provocations,which kept them ever in A&ion 
and that wrought their fpirits into an immoderate heat , little 
inferiour unto rage i and fo they might foon out-reach their 
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bounds, and lit heavy on the people* and in fuch occaiions no 
man efcaped, Norman nor t.nglifli, Clergy- man nor Lay- man > 
nor did the Kings themfelves come off fuch gainers , but that 
they might fometimcs put up their gettings into their own eyes, 
and fee never a whit the worfe. And yet to do them right, they 
were not always of fuch fad influence, but had their lueida in- 
tervalld \ efpecially he that had the leaft caufe, I mean the Con- 
qucrour, who certainly was a man of a Ceriousregard, and did' 
not only remit fomcrimes his rigour in exacting where he ought 
not, but alfo forbare to require that which he had fome colour 
to demand: for whereas the Dane-guelt was left unto him in 
the nature of an annuity, he was contented to turn it into a fum 
in grofs, and to demand it only Cum ab extent gentibus betia vet 
HorcJen. opniones bellorum infurgebant j and it was then done confultti 
mapttatibus, Thefe things thus confidered, might have molli- 
fied fomewhat the Pens of angry Writers •, and where they fail, 
may be caution to Readers toconfider occafions and difpofitions 
of Princes \ and fo long as Laws hold in Title, to conltrue the 
irregularities of Princes to be but as fteps out of the path to a- 
, void a little dirt, that a man may get home the more cleanly \ 
and therefore rightly can derive no other Title of abfolute Sove- 
raignty to their fucceflbrs than to hold by infirmity. And thus 
the Government under the Normans at the worft was but like 
that of childhood, following fudden and prcfent defires , not 
wife enough to plot for abfolute Monarchy, nor to keep off a 
polity, which ftill rooted underneath, though the fruit, while it 
was now green, was harfh and unplcafant. 

I (hall conclude this Norman difcourfe with this advertife- 
ment, that notwithstanding the words Conquerour and Conquest 
have often fall'n from my Pen, and hereafter may do the Kke, 
yet can I fee no rcafon why divers fucceeding Kings coming to 
the Crown by argument of the Sword, and not by right of dc- 
fcent, may not defcrve the Laurel as well as the firft Norman 
King > only becaufe fame hath fancied him that Title, under a 
kind of prescription, I do the like. 

- • 
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Of the Government during the Reigns of Steven* 
Henry the 2. Richard the 1 . and John. And firft 
of their Titles to the Crown, and difyofitions in Go- 
vernment. 



1 Have cutout this portion of one hundred twenty and five 
years (containing the Reigns of thefe Rings) apart from 
their Succeflbrs, in regard of their Titles* all of them being 
under one general climate, and breathing one air of electt* 
on, and compact between them and the people. Now was, 
the iflue male of the flock of Normandy o^itc wafted y I mean 
in relation to fucceffion by inheritance: for although it was 
the lot of Henry the firft to have many children, yet it was not 
his happinefs to have many lineal *, nor. to hold what he. 
had i nor of them all was there left above one that might pre- 
tend to the Crown, and it a 1 daughter, who was the great 
Grandmother to all the fucceeding Kings till this day. Only. 
King Steven like an unruly Ghoft coming in upon the Stage 
troubled the play during his time. This Daughter of Henry, Steven. 
the firft was married to the Emperour Henry the fourth, and 
furviving him was in.her Father's life time acknowledged to be 
his heir « (the Sea having formerly fwallo wed up the remain- 
der of his hope) unto her the Lords fware fealty as to the 
next fucceflbr in the Throne after the deceafe of her Father, . 
being led thereto by the inftigation of her Father. , whofe 
confeience told him that the Title to the Crown by in- 
heritance was weafkned by his own precedent , himfelf com- 
ming to the fame by election of the people , contrary to the 
Title of. his Brother Robert. Ne verthelefs this was not the firft 
time that the Englifh Crown rcfufed to be worn by practice y 
for Henry the firft being dead , Steven the younger Son to a 
younger fifter of Henry the firft put up head : who being of 
the Royal ftem^a Man, and a brave Souldier , by the anci- 
ent** 
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ent courfe of the Saxons, had Title enough to be thought upon 
in a doubrful fuccellion. Befides he was a rich man , and had 
enough to raife up his thoughts to high undertakings, and a 
Brother, a Bifhop and Legate to the Pope here in England, one 
who was of a high fpirit, and vaft power i advantages enough 
to have quickned a much duller fpirit than his was, who was 
the Son of a Daughter to William the Conquerour> and to 
make him yet more bold, he had the upper ground of the heir, 
who was a woman,difadvantaged by a whifpering of wilfulnefs, 
and cuftomary government like an Em pre fs : which was too 
high a fail for an Englifli bottom, wherein fo precious a treafure 
as the Subjects liberties was to be (hipped. Thus provided, 
Steven Itcpped up to the Englifh Throne, and with protcrtati- 
ons of good government entred and made up the match both 
for Grown and Scepter, the people waving the Title both of 
Emprefs and heir s the pretenflons of the E* of Bloys elder 
Brother to Steven gave way to the common Law and liberties 
of the Subject to fallen, root and gather recompence after the 
violence of the Norman blafts was out of breath > thus making 
w ay over hedge and ditch of all Oaths, till the King was quiet- 
ly fettled in the Throne. 

Quietly, faid I ? that I muft retract for he never had quiet 
during his life, though generally he was victorious, and did as 
much as a King could do that had the paihons of a man and 
Souldier, to give the Subjects content. The true caufc whereof 
was an errour in the tying of the knot , wherein he neither 
became theirs, nor they his : For the fealty that was fworn to 
him was but conditional and eonfque : and yet the King's pro- 
mifes were abfolute, and better obferved than the peoples were, 
pollibly becaufe his engagements were more. For betides his 
proteftations, the King -pledged his Brother the Legate to the 
people, and mortgaged himfelf to his Brother : and to boot 
gave both to the Clergy and Barons liberty to build and hold 
Cartles tor their private fecurity : the iffue whereof may mind, 
that too much counterlccurity from the King to the people is 
like fo many Covenants in Marriage,that make room for jcalou- 
tatie, and arc but feeds of an unquiet life : and thus it befel this 

King's 



Digitized by Googl 



The govern- I Steven. Rjch.i. ? Kings ef 167 
mentof cHen. 2. Johji. 3 England. 

King's Reign. His tuft troubles are brought in by Hiftorians, 
as it they dropped from Heaven, yet probably came iramedi- 
ately from without, z//£. from beyond Sea where the Emprefs 
was : for as the King's engagements were in their firft heat on 
the one fide, fo was alfo the EmprelTes choler on the other fide, 
and therefore might make the frrft affault : and the King's firft 
fuccefs therein falling out profperoufly for him, conceited him 
that he was ftrong enough to encounter his own Covenant, al- 
though in truth he invaded but the skirts thereof : I mean that 
collateral fecurity of Caftles : for by experience he now feels 
that they are blocks in his way, he muft therefore have them 
into his own power. But the Clergy are loth to forego their 
pawn till they had their full bargain,Cfor now they were work* 
ing hard forihveftures of the Mitred Clergy under the patron- 
age of a Legate that had the King in bonds ) acted their parts 
fo well as they engaged the Nobility for their liberty of Caftles, 
ip which achievement' the King was taken prifoner. The Em- 
prefs betakes her felf to the Clergy, and by the Lcgat's means 
procures a kind of election to be Queen : but flic fick of the 
Womans humour, and thinking too much of the Emprefs, and 
too little of the Queen, and forgetting that the Englifti Crown 
would not fit an Emprefs, unlefs (he could fit her head firft to it, 
choaked her own Title by prcrogative,and fo let the Crown flip 
through her own hands, which fell upon the head of Steven a- 
gain, who maintained it by his Sword , after by compolition, 
and then died a King : and thus like a vapour mounted up by 
the Clergy, tofTcd by Tcmpefts for a time, and at length falling, 
gave way to the Crown to have it's free courfc to the EmprelTes 
Son by Geoffery Plant agenet. 

This was Henry the fecond, the moft accomplished for wif- }{cnr))2d. 
dom, courage and power , of all his predeceffors , and one 
that wanted nothing but purpofe to have undone what the 
foregoing Princes had done, in the fettling of the liberties of 
the people : for the fubjedts were tired with the unquiet for- 
mer times, and the Clergy in diftra&ion through the Schjfm 
in the Popedom between Vittor the fourth, and Alexander the . .V 
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third, and very unfitting all were to difpute the point of pre- 
rogative with fo mighty a Prince. And it was the wifdom of 
God to order his affairs fo, as that he was not very fit to difpute 
with the people in that cafe : for his Title to the Crown was 
not very excellent, being neither heir to the laft Kmg that 
™gned, 1 



laft of tHat Title, I mean to Henry the firft ?. 
but Son only to the Emprets, who was now alive, and by de- 
feent was to be preferred before all other. His Title therefo 
is clearly by compaft and agreement made between the Lord 
King Steven.znd himfelf, all being then ready to try the rig! 
by the Sword to that to which none of them had any right 
all at that time, but by the favour of the people. Nor did tl 
King ever after difpute the ftrength of this Title, al chough 
fore he died, his mothers death conveyed oyer to him what 
right of defcent focver was confiftcnt with the Law of the 
Crown j nor did occalion favour him thereto: for as it's never 1 
feen thatany man is honoured by God with many ad vantages 
without proportionable employment for the fame , fo it befel 
with this King: His great Territories in France brought jea- 
loufie in the rear : and it ftrife and contention with France , e- 
nough to turn his thoughts from waxing wanton againft his 
own people : and therefore his wifdom taught him to prefer 
peace at home to the chief of his prerogative: to become 
fomewhat popular, and yet to lofe nothing of a King thereby : 
was to keep the Church-men down, that had during 
reffors time grown, whether more obftinate againf 
or infolent over the people, is hard to judge v ai " 
dole to friend and might have prei 
he did, but that the people feared the 
ore than * 





(if not guilty of i 
me than there was caufe 



death) more the co 

concurring with unnatural troubles from mod unthankful 
made that fpirft of his to fail that formerly knew no pee; 
it's often fcenthat the'mQft generous fpiritsarefoonerg 
■ with mameand griWy than with fear of any danger whar' 
Towards his Lay-Subjects he Was more regardant 1 
fettling of Laws, and executing of Juftice, fo as fomc have* 

thought 

DiqitizecL&t-C 




v ; 



Tie Govern- 5 Steven. Rich- 1 . 1 Kings of \ 6$ 

merit of I Sen. 2. John, f England. 

„ - • 

1 ■ ■ ■ 



thought htm the Br ft womb of our Englilh Laws •, others more 
truly the firft Mecxnas fince the Conqueft that brought on the 
fpring-time of a fettled Common' weal, and thereof left this 
fair tcftimony by his putting forth that Primrofe of Englifli 
Laws, binder the name of Glatwil y letting all men know that 
thenceforth England would no more vale it felf in an unknown 
Law, but explain it felf unto the World to be a regular go- 
vernment, fuch was the King's Idea •, yet was he touched with 
fo much of the common infirmity of Kings as (hewed him to 
be a man: efpecially in his old age, being load en with military « 
affairs, wherein he had been long cxercifed, he had contracted 
fome (hifth% courts of aSouldier in gathering money, and 
Souldiersfomewhatoutof the road way of an Englifh King, 
and led an illexample to future Ages: nor had he other falve Bn ***- J4*. 
for this wound, but that it was for the nonour of Chriftian 
faith,and forthefake of JenfaUm. 

Next comes in Richard the firft , Hemy the fecond's fon 
both in birth and courage : yet was his behaviour to his father BJebsrd the 
fuch that his meritorious holy War could never wipe it out/"ft 
of the Calendar of ftory. His entrance was upon an election 
made in his Father's life time, and the fame confirmed by re- '• 
ceiving of homage from the Peers. The fad troubles that 
this election amongft other things occafioned to his Father in M. Tori*. 
his old age (how plainly that Richard trufted not to the Title of 
inheritance : nor the French King (that took his part) Unto 
the Englifh cuftom, for the poftemon of the Crown i but all 
tnuft be done in the life of the Father, that muft fecure the go- 
vernment to the Son when the Father is dead : and thus is he 
entred upon the Throne, not as heir , but as fucccffor to his 
Father, yea rather as furvivor, taking poffeflion of what was 
by fpecial compact conveyed to him by the means of his Father 
in his life- time, though fore againft his will, if Writers fpeak 
true. As his entrance was, it promifed a better government 
than followed \ for though it was for the moft part hidden in 
the womb, as himfelf did fubfift in another World, yet by a 
fecret providence he "was given over to the election of ill depu* 
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ties » and therefore he was not welbeloved, however dear he 
was to this Nation. A third part of his government was fpent 
in a calm with Pope, Clergy, Commons, and all Nations that 
were not Infidels, upon conscience it feems that he ought not to 
be troubled who adventured his perfon fo bravely in the hoi/ 
War. But above all he was the Clergies darling, not only fot 
his adventure in the holy Land, but now much more in his re- 
turn by his imprifonment in Germany s and therefore they ttuck 
clofe to him in his abfence, not only in maintenance of his right 
to the Crown (whereto £bme made claim, and his own ftrother 
John did more) but emptied themfelves to the utmoft for his 
delivery, which they effe&ed to the envy of the French , and 
fuch as longed for his downfal here in England. The King 
comes like the Sun-riGng, Scattering his Brother's defigns by his 
very view* then returns his thoughts for France , where he 
fpent the reft of a reftlefs life : and as his entry upon the Throne 
was unnatural (for he made his way upon his Father's Herfe Xo 
was his Reign full of troubles, and his end not unlike s for it 
was violent, and by the hand of his own fub jedfc * and fo ended 
; his Reign thatfearce had any beginning. 

John. Next comes in King John to a& his part according to his 

entry hand over head » whether called by a people feared with . 
. . the noife of fucccfUon by inheritance , or fuch as thought it 
not convenient nor fafe in a ftirring time to have a child to be 
their King>, or Laftly, led by an intereft that John the youngeft 
$on of Henry the fecond had by woful experience obtained 
amongft the Lords, orfomeorall concurring \ its clear they 
crofted the way of inheritance, waved Arthur** Title who was 

• ; heir to Richard the firft, and by him alfo appointed to fucceed, 

being then but a child » and they chofc John , a man of 
War , trained up in the government of Ireland, which made 
way for his active fpirit » and well feen in the government of 
'England, which might have made him wife : and under thefe 
conceits were willing to forget his oppreiiion in Ireland^ his 
treachery againft his Lord and Ring in England, fet the Crown 

v upon his head, and in conclufion acled the" Tragedy of Abime- 
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lech in Englifh, wherein the Cedar was rooted up , and thd 
Bramble trodden down. 

The general temper of his government fheweth that though 
the King inuft be thought fobcr, yet the man was mad > for he 
hawked at all manner of game, France , Scotland, England, 
Laity, Clergy, fpared not the Pope himfelf, feorned to ROop 
to occafion * all which he did by the ftrength of the name of 
a King: till at length being well cuft and plumed, he was 
fain to yoke his lawlcfs will under the grand Charter , depofe 
his Crown at the Pope's foot , and inftead of a Ring became 
little better than a chief Lord in England. Thus although 
"Richard the Firft forgot this man s difloyalty, yet God remcm- 
bred it : for the King having gotten the Pope upon the hip, 
and put him to his laft fliift to ftir up the French to fct his 
curfe on work, was by a hidden providence conquered in the 
middeft of a Royal Army , without view of enemy, or other 
weapon than a meer noife *, his Nobility ( cither fufpe&ing 
all would be gone to Rome, or expecting that the Ring would 
not deny them their own , feeing he had been fo profufe in 
giving away that which was not his) demand that their liber- 
ties might be confirmed i but he being loath to be mated by 
his Nobles,tbough he was overmatched by the Pope,arms him- 
felf with the Pope's curfe, and the Lords themfelves wim the 
French mens power : thus the Tables are turned.and the French 
playing an after-game to gain to themfclvcs the Crown of 
England \ after they faw the death of a Warlike King, difco- 
vered uYir defign before it was ripe> and in the conclufiori 
were beaten out of the Kingdom by a child. 

It's not worth inquiry what the King allowed or difallow- 
ed i for it was his courfe to repent of any thing done contrary 
to his prefent fence , and made it his chief principle rri policy 
to have no principle but deiire, wherein he triumphed too 
long by reafon of tne contentions between the Clergy and 
tbe Laity , which coming nigh unto the pu(h of the \ ike* , 
and the King Teady for the fpoil of both \ the Barons and 
Clergy fuddenly dole their hies , arid like a Pone-wall flood 
firm to each other till the King wearied with fucccfclefs labour 
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14. Par 'n. was glad to give and take breath, confirmed the liberties of the: 
%An, 1 1 1 r . people by his Charter , which is now called the Magna Cbarta foi 
fiibftancc, and gave fuch collateral fecurity for performance on 
y$ part as did lot the world know the thing was as juftashim T 
fc]f had been unjuft ; The worft point in the cafe was that the 
people got their own by a kind of re-dhTeifin* a defperate re- 
medy, for ad tfperate condition, wherein the Common- weal, 
then lay between life and death upon the tack of the- wilt of *. 
King that would be controukd by nothing but his own appetite* , 
and was in the end devoured by it.. 

i k . * . . ' if.* 
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Of the fiate of the NobilHyof Engfan&'ftent the Con* 
quejt, and during the Reign of thefe fever al King*. 

i * *■ 
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Nder the Title of the Nobility of England I (hall con> 
prehend all fuch as are of the grcateft eminency for birth 
or wifdom and learning, and advancement into place 
of government and honour* Thefe were in the Saxons times 
the flower of the people, flouriOring only from the honour 
that afcended from beneath, their deportment then was fall of 
chcar and fafcty to the people : after that royalty fprung up, 
the influence thereof upon them exhaled fuch a reciprocal 
intcrefi back again as made them lefs regardful of their own 
toot. Whereas we fee the more mature flowers are the more 
propenfe to turn head and look downward to their own 
original. This diftempcr was yet much worfe by the com- 
ing in of the>Noimans, whofe Nobility v befides their Titles 
of honour in their own Countrey , obtained by* cuftom fuch 
command and power amongft »the meaner tort, being Souldiers 
under them in time of thefervtcein the field ; that when the 
Wars had breathed out their laft,' neither of them could for- 
ge tor were very careful to lay afidc. This was obferveH by 
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Kings, and ad vantage cfpyed to climb to the top of Monarchy 
by the help of thefe great men, whom if they could make their 
own, all would be theirs > and wherein they had prevailed 
much more than they did , if they had been wife enough to 
have maintained them in unity \ but in that failing, Kings 
were necefhtated to take parties, and ferve the Nobility to fave 
the main: and thus continued they a confiderable party in 
the government of this Kingdom from the Normans for the 
fpace of two hundred years well nigh , to the prejudice both 
of the growth of the prerogative of Kings and liberties of the 
Commons v and benefit of none but the Lords, who in thofe 
unquiet times were the chief Commanders in the field. This 
errour of Kings was foon efpyed, but could not be avoided > 
it's natural . to man to be proud, and to fuch to fall into con** 
tention: another courfe thereof is taken, viz. to raife up 
fome fo high as may over-top all, and keep them under s nor is 
it altogether without, reafon , for Kings are no ubiquitarics, 
and fome muft bear their power where they cannot be perfo- 
nally prefenf, yet it is dangerous to beftow too much upon- 
one man > for there is no man fitting to be a King but himfelf 
that is a Kingi and where Kings-are immoderate in beftowing. 
power, it many times works much woe to the people , and 
not fcldom forrow to the Kings them^lves. The place of 
the chief Juftice was in (hew but one Office, yet in thefe- 
times was in nature of the King's Lieutenant-general through- 
out the Kingdom. A power and work too great for any 
one man in the World, that can make no deputies to manage 
it* and yet in thofe times you (hall meet with one man m2 ^ c 'ff ove j en 
up of an Arch- Bifhop, a Legat, and chief Juftice of England - y 
or a Bimop, a Lord Chancellour^a Lcgat, and chief Juftice of jv«£r lib. + 
England and a ftraage kind of government mutt that needs be cap. 14. 
wherein the Servantfriyhrone is above his Mafters, and a Sub- 
ject (hall have aplenfoudinary power beyond that which his 
Lord and King's was,as the times then were, was capable of. By 
thefe and fuch like pluralities the great Men of England kept 
the Commons below and thcmfelves above, and probably rcn* 
dred the temper of the government of this Kingdom more 

Arifto~ 



474 X*> c i .Sui vfci w Rich, p I Kbtgs of 

. meat of i Htfn.iJ.' JofcngJ England. 

Ariltocratical than in after Ages. And if their perioral au- 
thority was of fuch value, how much rather in their ).>ynt 
afll-mbly or court of Council > concerning which I rouft agree 
that as in theif original in Germany they did con r ult and de- 
termine of the meaner matters, that is to fay, 6k matter? con- 
cerning property , and therefore were in their rr.< i\ ordinary 
work meetings of Judges, or Courts of Judicature : and alfo 
matters of defective war , becaufe thcmfelves were the Com- 
manders: and ialily, in mattes of fudden cuncernmenrto the 
State, not bnly to fcrve as eyes to forefec, but to provide 
alfo if they can , or otherwise to caM ih the ayd *,f th. peopled 
advice v fo alfo they continued thiscourfe, and it may be now 
and then ( as all Councils have done ) itrained their endca* 
vours beyond their reach, (efpcciallv fmce the Normans en- 
trance:) and therefore I (hall not deny but that they 1 alone with 
the Ring, a» ■ without the Commons^ hayc mademany Laws 
and Conftitu fome of which now are called Statutes, 
(although many ot them in truth are no other than Rules for 
Judicature, which ordinary Courts may frame j or Judgments 
in particular cafes, fuch as are theitonllitutions at CiarindoH in 
Henry tht Second's time) and many other Laws which are re- 
ported to be made between the Ring and his Lords. Nor can 
I look upon (itch Law,s otherwife than as upon Judgments in 
Courts of Juilice in new points of controvcrlie , grounded 
upon ancient grounds, which properly are not new Laws, but 
the ancient Rule applied to new particulars r and being fo pub* 
liftied to the world, m3y bear the name of Laws, Ordinances, 
Conftitutions, or Judgments > the word Statute being of later 
times taken up and ufed in a more relhi drive fence, of which 
more in their due place. Now that this Court was a fettled 
X7 Court of Judicature, and fo ufed, may*arpear in that fines 

xytii. H7J-. were J eavlC( * therein » and Writs of rigltfrtfeurmmed as in 
that great cafe between the two Kings' iSfrrlfcuforr and Ca\\iie^ 
Bid. referred to the Judgment of Henry the Second, and tried in this 

Court •, it's faid that the Tryal was by Plca^and if need were by 
battel. The Judges in this Court were the Baronage of "Eng- 
land % for the entry of Judgment if) that great cafe is thus, 

Comites 
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Comixes & Baronej Regalti ChtU Anglic adjtdicavirunt , &c. fo 
as though doubtlefs many were abfent,fome being enemies, o- 
thers difcontenfed, others upon other occafipns, yet all might 
claim their Votes as Batof s. The Prcfident over all the reft 
was the Chief Jufiice, as if the King were prefent then himfelf i 
and by him was the fentence or judgment declared, according 
to the entry in that cafe aforefaid, Habito Concilia cum Epifcopn, 
Comitibus &Baronibus adjudicavimus^&c. The honour of this , 
Court was great fo long as t)ie Lords had liberty or care to at- 
tend thereon : but when Kings began to have private jnterefts 
they would have thefe to be more private Councils, which 
weakned theefteemof conclufions that there parted , and re- 
duced the honour thereof fcarce to the degree of a Conventi- 
cle i and by this means the necellity of calling together the 
whule Body Representative was made more frcQuent,the power 
of the Nobility of England decayed , and this Court forfeited 
all its juridical power to the three Courts at JVcftminJier^ viz. 
the Kengs Bench , Common fleas , and Exchequer \ faving ilill 
the fupreme Judicature unto the grand Convention of Eitetes 
in Parliament, where all the Lords had liberty of meeting, and 
free voting without impeachment. 

' )k 1 lOKfvSmu~t.M(if -'fill r.'JtfU/J H ' 

I - - 

- ■ C H A P» L I X« . . 

Of the fiate of the Clergy , and their power in this 
Kingdom from the Normans time. 

IF the prerogative of Kings prevailed not to its utmoft pitch 
during the Norman's time, it did much Icfs in thefe times 
fucceeding, wherein the Clergy tqok up the Bucklers and 
beat both King and Commons ;o a retreat i themlelvesin the 
interim remaining fole Triurnphers in the Field. In their rirft 
Adventure they paced the Stage, no man appearing to oppole : 
Steven then was King by their leave, and their Boyfjfftjjwnt > 

and they might have any thing fobeit they would fufrcr him to 
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enjoy his Crown. His Brother the Bifhop was the Pope^s fcr- 
vant, the Ch UTeh* men s patron,and the King's furetyi in whom 
die Clergies favour to the King, and his good behaviour to- 
ward them arid aH men concentred : BeGdes all this, the King 
was but To upon -condition, and there -being no better Title 
than election, confeience in thofe times was well enough 
fatis fied in the breach of Covenant on their part i where on 
the King's part k was firft broken. All this the King faw full 
welh and therefore what can he deny to fuch benefactors > 
Vacancies of Churches he readily parts with* and his right of 
inveMturcof the Mitred Cle¥g£he difperifed : foaS he opened 
the way to his fucceffors of an utter dereliction of that privi- 
lege. He fees his Brother the Legat deflower the Crown of 
England by maintaining appeals from the Courts in, England 
unfB' the Court Of } Kdwe, and he fays nothings he is contented' 
Wittfthe ftump of iht Crown , and (with Saul) if he be but 
honoured above or before all others of the people, it's his e- 
nough; But the CleTgy, like the barren womb hath not ^et 
enough. The King hath allowed them Caftles, and too late 
he fees that inftead of being defences againft the Imperial 
power of the Emprefs, they are now made oulwarks againft 
the lawful power of a King > he had therefore endeavoured to 
get them down, and gotten fome of them into his power. 
The King himfelf is now fummoned to anfwer this before a 
Legatine Council, wherein his Brother is Prefident: that was 
a bold adventure in them, but it was extreme rafhnefs in 
him to appear and plead the caufe of the Crown of England 
before a Conventicle of his own Subjects: And thus to fecure 
Rome of fupremacy in appeals , he fuffers a recovery thereof 
-againft his own perfon in a Court of Record, and fo lofes him- 
felf to fave the Crown. Thus are Synods mounted up on 
Eagles wings i they have the King under them, they will next 
have the Crown. Within a w hile Steven is taken prifoner: the 
Emprefs perceiving the power of the Clergy, betakes her cafe 
- to them now afTerabled in Synod \ they now proud of the oc- 
cafiotrY^nd conceiting that both Law and Gofpcl were 
now under their -decree ) puWifh that the election of the King 

bclongeth 
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■ belongeth unto them, and by them the Emprcfs is ele&ed 
Queen in open Synod, Steven's Brother leading the game ; and 
had (he been as willing to have admitted of the Laws as Steven 
was, (be had fo continued ,and had left a ftrange prcfident in the 
Englifh government for pofterity. But the Citizens of London, 
who had made the way to the Throne for Steven^ reduced the 
Synod tofober con(ideration,and helped the King's return unto 
his Throne again, wherein he continued a friend to the Clergy 
during the reft of his time. 

Henry the fecond fucceeded him : as brave a man asjie , but 
beyond him in Title and power, and one that came to the 
Crown without pre-ingagement by promife or Covenant , fa- 
vingthat which was proper for a King. A man he was that 
knew full well the interefts in the government, the growing 
power of the Clergy, and the advantages loft from the Crown 
by his predeceflbr : ; and to regain thefe he fmooths his way < 
towards thefe braving men , fpeaks fair , profers fair » he " 
would act to encreafe the bounds of the Church : he would 
have the Pope's leave to do him a kindnefs, and fo be it he 
might gain an intcreft in Ireland^ he would take it from the 
[ Popes who pretended, as heir of Jefus Chrift,to have the Illands 
and utmoft parts of the earth for his pofleffiom and,as if he mei- 
ned to be as good to the Church as Steven was,and much better 
he defires the Pope's kindnefs for the confirmation of the liber- 
ties and cuftoms of his Crown and Kingdom^and nofoonerdc- 
fired than obtained. This was a 2d. example of a King of Eng- 
land , but the firft of an Englifh King that fought to Rome for 
right in the Crown ; and thereby taught the Pope to demand it 
as a privilege belonging to the Tripplc Crown. Nor was Henry , 
the fecond, lels benign to the Church-men, till he found by 
his dear bought experience that he had nourilhed Scorpions i 
and would have fupprefled them , but was rather fupprefled 
himfelfi as in that mameful fuccefs of the death of Beckft 
may appear, wherein he yielded the day up to the Clergy, 
who formerly fcorned to ftcop to the grcateft Potentate on 
Earth. The State of Kings is to be pitied, who muft maintain 
a politick affection above, and fometimes againft nature it 

A Bb felf, 
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C<mftiu*t felf, if they will efcape the note of Tyranny in their under- 
Qtrmim. takings, and of a feeble fpirit in their fufferings : For the King 
having made Beebfi Chancellour of England, and then A*ch- 
BiChop olF Canterbury, he became fo great, that his feathers 
brulhed againft the King's Crown,who begins to roufe up bira- 
felf to maintain his honour and prerogative Royal. The Bi- 
, (hops fide with Beefy : the King intending the perfon t and not 
the Calling, (ingles out the Arch* Bifhop, and hunts him to foil 
at Home \ yet before he went the King puts the points of his 
quarrel in writing, and made both Arch-Bifhop and Bifhops 
. llgn them as the rights of his Crown, and as the Confu&tudtnet 
Avit£ : but Beefy repenting, went to Rome and -obtained the 
Pope's pardon and blefling, the reft of the Biftiops yielding the 
caufe. 

The particulars in debate were fet down in the nature of 
Laws or Conftitutions, commonly called the Conftitutions at 
Clarindon y which (hew the prevailing humour that' then over- 
fpread the body of the Clergy in thofe day s,and therefore I (hall 
fum them up as follows. 

Bights of Advovfons Jhall be determined l ip tie 
"Pi h Kings Court* . 

»• — . ...» 

This had been quarrelled from the firft Normans time , but 
could never be recovered by the Clergy. Before the Normans 
time the County-courts had them, and there they were deter- 
mined before the Bifhop and Sheriff* but the Ecclefiaftical 
caufes being reduced to Ecclefiaftical Courts , and the Sheriff 
; and the Laity fequeftred from intermeddling, the Normans, af 
cording to the cuftom in their own Countxey, reduced alfo the 
trial of rights of Advowfonsunto the Supreme Courts : part- 
ly becaufe the King's Title was much concerned therein, and the 
Norman Lords no lefsi but principally in regard that Rights 
require the confideration of fuch as are the rfcoft learned in the 
Laws. 

Rights of Tylhesof a Laj-fee 9 or where the Tenure is 
c *?' * in qneftion belong to the Kings Court. 

^ - Pie** 
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Fleas of Bebts by troth-plight belong to the King's w*. 
Court. 

Thcfe Were Saxon Laws, and do intimate that it was the en* 
deavoiir of thcClcrgy to get the fole cogoifance of Tythes>be- 
caufethey were originally their dues* and of debts by troth* 
plight, becaufe that oaths (eemed to relate much to Religion, 
whereof they held thcmfelves the only orofeffors. 

rhkKings^0ltefiaUreformerrours of Ecclefiafii. eap 
calCo^if^ perfons. * 

. Af peats fialtbefrom Arch' Deacons Courts to the Bi- fi 
flops Courts 1 and theme to the Arch-Bijbops Courts, and* 
thence to the Kings Court, and there the fentince to be 



4 No man that ever was acquainted with Antiquity will que- c<m*it. at 
ftion thatthefc were received Laws in the Saxons time* nor Clarinim, 
did the Clergy ever quarrel them till the Normans taught 
thembycourtefiedonetoRow* to expecl more from Kings 
than for the prefent they would grant, whereof fee Cdrfr.47.But 
Kingston* that was indebted to the Clergy for his Crown, 
and could not otherwife content them, parted with this Jewel 
of fupreme power in caufes Ecclefiaftical to the Roman cog- 
nifance, as hath been already noted i but Henry the fecond 
would have none of this cheat at fo eafie a rate. This ftruck 
la ftnartablow,as though the Popedom had but newly re- 
covered out of a paralitick Schifm , yet feeing if fo mainly 
concerned the maintenance of the Tripple Crown, Alexander 
the Pope having lately been blooded againft a brave Emperour, 
made the lefe difficulty to ftickle with a valiant King •> who in 
concluGon was faimto yield up the bucklers, and let the Pope 
hold what he had gotten notwithstanding againft this Law, 
and all former Law and cuftbm. And thus the Popes fUpre- 
macy in fpiritual caufes is fecured both by a recovery and cmfiit.at 
judgement by confeflion thereupon. darinSon. 
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to ele& by his jecret Council 5 The party elected fhall do 
homage fal vo ordine, and then fiall be confecrated. 

This certainly was none of (he beft, yet it was a cuftom not 
altogether againlx reafon, although not fuitable to the opinion' 
of many » yet we meet two alterations of the ancient cuftom. 
Firft, that the ele&ion fnall be by the King and fecret Council ; 
whereas formerly the election of Biflidps an d Arch- Bimops wa*/ 
of fuch publick concernment, as the Parliament took cognifance 
thereof, and (that which was worfe) a Council was hereby al?^ 
lowed v called a fecret Council* which in effect is a Council to 
* ferve the King's private aims \ and unto this Council , power , 
given, in the ordering of the publick affairs without advice of 
the publick Council of Lords, whidi was the only Council of 1 
irate in former times \ and thus the publick affairs are made to \ 
correfpond with the King's private intereft, which hath been 
the caufe of much irregularity in the government of this Ifland 
ever fince. The fecond alteration refteth in the falvo^ which is 
a claufe never formerly allowed, unlefs by practice in Steven's 
time, when as there was little regard of the one or the other ; 
Nor doth it concurr with the file of ftory that it mould be in-- 
Confltt.at ferted within thefeconftitutions, feeing that Writers agree it 
CLnthtun. ^ was the chief caufe of quarrel between him and Beckgt^ who 
refufed fubmiffion without the claufe, and at which the King 
(tuck with the Arch-Bifbop for the fpace of feven years, which . 
was fix years after the Conftitutions were confented unto, and* 
concluded upon. T. 

No Clergy- man or other may depart the Realm mth* 
cap. 7. if je xing y s Licenfe. 

It's a Law of Nations, and muft be agreed on all hands, that 
no reafon of (tate can allow difpenfations therein , efpecially 
in a doubtful government, where the Supremacy is in difpute : 
and this the wilful ArchBifhop never queftioned till he quefti- 
. oncd all authority, but in order to his own i for but the 
">re,when he went to furomt to the' general Council 

upon 
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upon furrimons, he hrfl plained licenfe from the King before M. Paris. 
he yvent. ,;. . m L j . . 

No fentence'of ' excrimniunj cation or interdi&ion to cap.%. 
fa^aga^ft' s Jpe't.iv^s'ienant or any minifier of State 3 

without Uc^M J4M iff Ki "i> °r his chief Jujiice 
in the King s abfence. 

Till the eonqucil r^^comrnunicatic^^ . paffed without Cw a it af 
warrant ofc Law.. made by the joynt affembly of the Laity and Clarindon. 
Clergy, hutthe Conquerourj^avinglet loofe the Canons/arid 
the Clergy having gotten the upper hand in Councils , made 
Canons as they pleafed; and To the Laity are expofed to the 
.vpluntary.power Qf the Canon :, only as well the Normans v as vid eaP 
ufltil thefe times, j£iiigs have favedithek own aflbciatcs frorrVe ' r 
that fu^den blow^and upon rcafon , of religious obfervance 
leaa the Ring mould con vcrfe with.excommunicate perfons ere 
hebcaware.-;.^ 

the hiity are not to he proceeded againft in Ecclefia* cap. 9 . 
fiicd Courts, hut upon proof by witnejjes in the pre- 
fence of the Bifiop : and where no witneffes arejhe She- 

riff pall try the matter by Jury in the prefence of the 

Mifiop. 

A negative Law, that implieth another courfewas ufed upon 
light fame or fufpicion ex officiv, although the oath at that time 
was nof born into the world, and that all this 1 was contrary to 
the liberty of the.Subjed, and Law of the Land ; and it inti- 
mates a ground of prohibition' in all fuch cafes upon the" com- 
mon Law j which alfo was the ancient courfe in the Saxons 
tkncs,as hath been formerly noted. 

Excommunicated perfons jhaU be compiled only to 
give pledge, and not Oath, Or bail to Jlandto the judge- eap 10t 
went of the Church. J 6 . 

Upon the taking and imprifoning of the party excommu* 
rucatei thecourfe anciently was it feemeth to give pledge to Cmte *t 
Hand to order; of this the Bilhops were weary foon as itfeem- aiuZm. 

cth 
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ctb i and therefore waved it, and betook themfelvcs to other 
inventions of their own, viz,, to bind them by oath or bails 
both which were contrary to Law • for no oath was to be ad- 
miniftred but by Law of the Kingdom* nor did it belong to 
the Ecclefiaftical Laws to order oaths or bail , and therefore, 
this Law became a ground of prohibition in fach cafes, and of 
the Writ de caution admttenda. 

Perfons cited, and making default* maybe inter di&~ 
ed> and th&Kings officer fhatt comftl bin* to obey. 

If the King's officer make cHfault>he Jhall be amerce d % * 
and then the party interdi&ed may be excommunicated. 

So as the procefc in the Spiritual Courts was to be regulated 
according toX,aw:norjdid4t Iteid the power, of fiich Courts 
to order their ©wnwu/J or fewer thecenfure of exeommum- 
cation according to their owniliking* This together with all 
thofe that forego, the Arch-Bifhop upon his repentance abfo- 
lutely withftood, although he had twice confented and Once 
fubferibed to them, having alfo received fome kind of alio w- 
ance thereof even from Rome it felf. > . * ■ ■ 

Clergy men holding per Baroniam Jhall do fucb fer* 
vices as to their Tenure belong , and Jhall affift in the 
King s Court till judgement' of life or t member* 

Two things arc hereby manifeil: Firft, that not withftan* 
ding the Conqueroutfs Law formeiply nrewdtoned, BtfUops ftill/ 
fate as Judges in the King's Courts, asthey had done in the; 
Saxon times, but it was upon caufes that meerly concerned the 
Laity fo as the Law of the Conquerour extended only to (e- 
parate the Laity out of the Spiritual Courts,and not the Clergy - 
out of the LayCourts. Secondly., that the Clergy, efpccially 
thofe of the greater fort, queftioned their feivices due by Te* 
nure, as if they intended neither Lord nor King, but the Pope 
only. Doubtlefs the ufe of Tenures in thofe times was of in- 
finite conftquence to the peace of the Kingdom, and govern- 
mentof thefe Kings, when as by thefe principally not only all 
degrees were- united and made dependent from the Lord para-£ 
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mont to the Tenant peravales but clpecjally the Clergy with 
the Laity upon the Crown , without which a ftrange mcta- 
morphoiis in government muft needs have enfucd, beyond the 
(hape of any reafonable conceit, the one half almoft of the peo- 
ple in England being abfplutely put under the dominion of a 
foreign pqwer. 

Sanftitar) flail not protect forfeited goods jtor Clerkj cap. 13. 14. 
convi&ed of contejjed. 
This was Law; but violence did both now and afterwards 



much obliterate ir. 

Clarindon 
cap. IS; 



Churches hotden of the Kwq flail not be aliened Cm ^ 1t \ at 
without Licenfe. 

It was, an ancient Law of the Saxops, that no Tenements 
holder by fcrvicc could be, aliened without Ucenfe or confent 
of the Lord, becaufe of the Allegiance between Lord and Te- 
nant : Now there was no cjuctUon but that Churches might lie 
in Tenure as well as other Tenements , but the ftrife was by 
the Church-men, to hold their Tenements free from all hu- 
mane fervice, which the King withstood. 

Sons of the Laity flail not be admitted into a Mona- ca p l6% 
Jlery withput t^c Lord's confent. , 

Upon the lame ground with the former : for the Lord had 
not only right in his Tenant, which could not be aliened with- 
out his confent, but alfo a right in his Tenant's children, in re- 
gard they in time might by defcent become his Tenants, and fo 
lie under the fame ground of Law: for although this be no alie- 
nation by legal pur'chafe,yet it is in nature of the fame relation > 
for he that is in aMonalkry is dead toall'worldly affairs. 

Thefe then are the rights that the King claimed , and the 
Clergy difclaimed at the firft \ although upon more fober con- 
fklcration they generally confented unto the five laft : but their 
Captajn Arch-Bifhop Btckgt withtfood the reft, which coft 
him his life'in theconclufion, with this honourable tcftimony, 
that his death Samfon-Wkc effected more than his life > for the 
main thing of all the reft the pope gained to be friends , for 

the 
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the lofs of fo great aftickler in the Church affairs, as Keck^t 
was. 

In this Tragedy the Pope obferving how the Englifh Bifhops 
had forfaken their Arch-Bi(hop, efpyed a mufe through which 
all the game of the Popedom might foon efcape, arid the Pope 
be let t to lit upon Thorns in regard of his Authority here in 
En^land.Yox let the Metropolitan of all Englandbc a fworn fer- 
vant to the Metropolitan of the Chriftian World, and the reft 
of the Englifh Bifhops not concurr, it will make the Tripple 
Crown at the beft but double. Alexander the Pope therefore 

t_J 4 nti^.Brit. incaned not to truft their fair natures any longer-, but puts an 
oath upon every Englifti Bilhop, to take before their cohtccra- 
e * tion, whereby he became bound 

1 1 79% 1. To abfolute allegiance to the Pope and Romifh Church. 

2. Not to further by deed or confent any prejudice to them. 

3. To conceal their counftls. 

4. To aid the Roman Papacy againft all petfons. 

5. To affift the Roman Legat. 

6. To come to Synods upon Summons. 

7. To viiitRome once every three years. : 

8 . Not to fell any part of their Bifhoprick without* confent 
of the Pope. 

And thus the Englifli Bimopsthat formerly . did tut regard 
Kwf, now give their eftates, bodies and fouls unto her fervice.i 
M. Var'u. that which remains the King of England may keep : And well 



^An.\\67- it was that it was not worfc, cqnfidcring that the King had 
vowed perpetual enmity againfV the Pope j but he wifely per- 
ceiving that the King's fpirit would up again, having thtSs got- 
ten the main battel, durlt not adventure upon the King's rear, 
Bardn'msuin- leaft he might turn head ; and fo he kt the King come off with 
nal. 1 1 <?4. t | ie j 0 f s 0 f appeals, and an order to annul the cwftoms that by 
him were brought in againft the Church, which inltruth were 



none. 



'111. t 

This Was too much for fo brave a King as tienry the fecond, 
tolofctothe fcarccrow power of Home : yet it befel him as 
many great fpirits, that favour prevails more with them than 
fear or power: for being towards his laft times worn with 

grief 
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Btfiops preface tythepnfr JuRice. 

Inthe licentious times of King Steven, wherein the Clergy 
. played Rex they grew fo unruly that in a fliort time they had 
committed above a hundred murthers. To prevent this evil 
the King, loth to enter thclift with the Clergy about too 
many matcersjet looje the taw of feud, for the friends of the 
party ilain to take revenge i and this coft the blood of manv 
Gterks : the Laity haply, being more kduftrious therein thari 
ofherwifethey would have been, becaufe the Ecclefiaftical 
Judge for the moft part favoured them. As an expedient to 
all which this Law was made; and fo the Clergy was ftfll left 
tojhcir Clergy, and Juttice done upon fuch af fought thek 

- Clergymen fiall not beholden to trial by battel. . 

It was an ancient Law of the Saxons, and either by neglect 
worn -out of ufe, or by the valour of the Clergy hid afidc, 

as 



i* 



grief at his unnatural Sons i a Ihadow of the kindnefs of the 

Pope :sLegat unto him, won that which the Clergy could nc- Xd . 

ver formerly wren from him in thefe particular!' granted by 

him: That, * I U*. 111 1 

No Clerk fall anfwer in the Lay-Courts, but only for 
the Foreft, and their Lay fee. J 

This favoured more of conrtefie than Juftke, and therefore 
we find not trjat the fame <iid thrive, nor did continue long in 
torce as aXaw, although the claim thereof laftcd. \Y , 

Vacancies flail not beholden in the Kings hand a- 
we one year, nnlefs upon cafe of necejjity. 

This feemeth to pais fome what from the Crown, but loft it 
nothing v forif the Clergy accepted of this grant, they there- 
by auow the Crown a right ta make it, and a liberty to deter- 

of the S ° fl] W8 ' 01 comiimb 8 the famc b y king folc Judge 
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as refolving rather to adventure their own blood , than to end 
their quarrel befoie the Lay- Judge by Plea^but grown weary of 
that covurfe, and likely alfo put hard to the pinch upon cortf- 
plaints made by themagainft CTerk-flayers, they rare 'fain fo 
have recourfe to .their ancient privilege. ; < 
• i Ifttlierrb therefore it's manifelt the Clergy were'in their grow? 
ing condition, notwithftandirig the policy and power of fJtmy 
thcftt^;whaT#as|h^ ' 
::\ After himucigftcd Rkbavdthd ftrfl , f '*hat' : rmi(t cxMt^ jii 
difobedience tb&kfathcrby oteidienteko- hi^^bftiy rather th 
Pope in undertaking the holy War , and being gone, left -the 
government in his abfence fo deeply intruftefi. to the Clergy, as 
they could lofe nothing of what tneyliad gained , unlets they 
watddi and migfci have gaifrfcd rnntlv more than they did pr 
ftjould v oad not thrfcifbon t^awa^tover'fe^f 6jF &e$Hole 
Kingdom been drunken with v^?ty"<>irMTpirtd y cW Sis 'own 
thame. However the fuccel*was,-tt was not cbntra'fy to trie 
principles of thofe times : for Richard had experience in the 
Emperour Trederick^zxA his Father's example, th%t the Pope 
I ihd Clergy Weire V&o hard for all the P^ri'tates^ ip Jpvop? antf 
therefore might motiiafefy trulV them with all fie had'at home, 
whilft he was in their fervice abroad. Ndr were they {frdrr of 
what was intrufted to them, but (hick ctofe for the maintenance • 
of his right to the Crown, and emptied themfelves even to the 
very confecratcd Veflels,and procured the Laity of all. forts- to 
4othe like, to fave the Kingdom frorothc rape of ftran^ers'and 
ttfurpers^wbo efteemcd the King deadta • Law < 1 and ais ! bne 



buried alive. 

Thus paflfed they to King John the government , fuppofing 
themfelves well enough aflured of what they had gotten by 
chejr feyeral atchievements, had under the'Reigns of three" fe- 
veral Kings fucceflively : and King Jthti. might welF tfnough 
have underilood the times if he had ferioufly confidcred theitr, . 
but being hcightned all his life* time with lawlefs government, 
wherein he was trained up in Ireland, he knew not how to 
ftoop till he (looped fo low as the Lcgat's knee,and his Crown 
at the Pope's loot \ leaving an example td pofterfty (b be" ware 
of driving with the Clergy* If 
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I If then thcfc fparks of ambition were fo violent being alone, 
certainly in ttoir joynicchfaltations much more. They had 
loogiifjtf en now finds tbeConqueft to have excluded the Laity 
from > thcfc Syeodsfanckbouic thefe days efTe&ed it h and yet 
-about Henry the fecond's time it may- 1 be 'fuppofed the thing 
either was not yet done, or fo lately that the Law was not clear 
in that point \ for Petrus Blecenfis> who was Arch-Deacon of 
Bath about thofe times, in his Epiftle to the Arch-Bimop of 
lork^ concerning the reftry nj of trie* growing fed: of the Pub- 
licans, he ad vifeth in thele words, Accipite clerum, congregate 
populum^ & ex eorutn communi deliberatiQne^qui fpiritum Domini 
habentj terribitis conftitutw prsmulgetur, &c. ana if the Hifto- 
rian doth not miftake > the proceedings againft that feci being 
only for e^ronrsirXReligion, was in a Council of Bi(hops and 
fyorcls. iNjcverihekft, whether prefeat or abfentthe : Laify fate 
tbere as cyphers, m4king .the number great f Hat-Mt valuable 
by themfelves. For even In the Norman tittles they Were 
brought fo low as the conititution made by the Clergy wrought 
more upon them,than civility it felf can work upon profeffors 
of Religion in thefe days. For it feems > ekcefs €>f long hair lVc fl- 
was grown to that rncalure- that the Synod ctyedt)ut again*} it, ^ n - 1 1 17 * 
and decreed that men fhouldicut their hair (6 as tWeh 1 cjres and 
laps of their ears might be fcen, and the Kinghimfelf, I mean 
Henry the, rirft,fubmitted to this cut, and made all his Knights 
tpdothelike^andexpofed themfelrfcs to the then odious by- 
names of clojwns or Priclisi^UjkeJtethe Jroun&Hei&l of 'theft; 
days) who formeilyimaflrchedwridtt'thb -Title of timiti^Kht- 
fians. This did but touch the hair, b»t they -went -to 1 Hh6 quick,' 
when they decreed ithat Lords (hould not fell their villains,and 
that outlawries fl&oUld pafs in certain particular cafes, as in the 
con,Air unions, of Atob*Bi(h©p Anfdm may^pbear. 3 Afterwards 
in theft Kings times f&eyiflewdPtlie throat 1 oMne'govermnent, 
got all places of .horiDirr, or ptbfi^JOtpOWer^Whtther for peace* ^Antiq. Br*. 
or War under their gripe depofed and advataded as they plea- iyo.iW.iyf. 
fed, even to the Royal Throne it felf , and that not only out of 
aiudden patfion of State, but advifedly concluded it for a 
maxima, that the elc&joij of die King belonged to them as in 
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the cafe of the election of Maude the Emprefs, they did hold 
forth to all the world, and in which the King alfo then flatter* 
ed them, as holding their election fo neceffary that he kept the 
whole Synod in durefs to have their votes for the ele&iortof 
his Spnt^be hisfucceffor* . .vmJ\»v 

t* •*» I f*V_ — - - k . . 



: chap.' lx. ! -;;. ; 'f;:\: ' 

0/ theEngiiflCommonAltjl fincttht tiorntans time* 

# • » • » * j ■ « • » • <*»• 

'THe dignity of the Englifh Crown thus tJeflowred by the 
x great men j was no lofs to the common people : for as in all* 
decays of Monarchy the great men get nothing if they" pleafe 
not the people, fo the Ring can hold nothing if they be not 
contented. And yet contented or not contented ,they could not 
gain much for as affairs flood then in the Chriftian Wo*ld, the- 
Politician's difcourfe of three kinds of government proved' 
idle* neither could Monarchy, Ariiuxracy , nor Democracy/ 
attain any femblable condition iri any place fo long as the 
Church held it's defign a part,and prevailed to have the greateft 
(hare in all, not now by the favour either of great or fmall, but 
by a pretended divine right, through which ihey now had got* 
ten to their full pitch of Lordftiip in the confidences of men. 
It muft be acknowledged that this was a diftemper in govern- 
roentv yet fuch it was as kept humours low and reftrained the 
inordinate excefles that in all kinds of government ate fubje& 
to break forth \ foas neither King, nor Lords-, nor people 
could fwell into larger proportion than would, fuit with the 
ends of the Church-men. But to mind the matter in hand r 
fomewhatthe Commons gained in thefe ftormy times : The 
taxes that they were charged with were rather perfwaded than 
impofed upon them i and generally they were fparing in that 
work > and it's noted for the honour of King Steven, that 
though he was feldom without war , yet he -not only never 
: . - . > charged 



charged the people with any Tax, but releafed that of Dane- 
gueltand acquitted the Subject for ever of that Tax, which 
former King? challenged as their rights all which fhew him 
to be a brave King if he was not a very rjch man. ■ Henry the 
fecond was more heavy becaufe he had more to do : yet find 
we but one affeflment which was efcuage (unlefs for the holy 
War) which was. more the Clergy-mens than his. Richard 
was yet a greater burthen: his Reign was, troublcfom to him, , 
and he deferved it V for from the beginning thereof to the end- 
ing could never the; guilt of hisdifobedience to his Father be 
blotted out v but it was more troublefome to the people becaufe 
k cojt fo much treafure, was managed by fuch ill govcrnours 
(except the Arch*Bi(hopof Canterbury) and was unfuccefsful 
inmoftof his undertakings : yet never invaded the liberties of 
theCommons by agy face of prerogative. But what wanted 
id him; was, majde complete and running over in his fucceflbr 
John, who (to fpeak in the molt moderate fence of his govern- 
ment), being given over to himfelf, when he was not himfelf, 
robbed the Lords of their authority, bereaved the Church of 
it's rights^ trod under foot the liberties of the people , wafted 
his own Prerogative^ and having brought all things into de- 
fpair, comes a defperate cure i the head is cut off to fave the 
body, and a prefident Left for them that lift to take it up in fu- 
ture ages. And thus that which Steven gave, Henry the fecond 
loft, Richard the firft would not regain, and John could* not* 
and fo all were gainers but the Crown. 

* . - ] -...• -.' ...» . • t?*, '• .1' —.-...■;»..• • '■ 

■ . 
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CHAP. LXI. 

■ 

Of Judicature, the Courts, and their Judge*. 

» * 

IT is no frfent argument that the Commons gain , where 
Laws grow into cotiife *, and it was the lot of thefe trouble- 
fome 
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fome times to lay a foundation of a conftant government, fuch 
as all men might learn, which formerly was laid up-only -in the 
breads of wife experienced men. The two moft confiderable 
points in government ft the Law, and the execution * the latter 
being the life of the former, and that of the Common- weal. 
I fay not that the Law was augmented in the body of it , or 
that the execution had a freer courfe than in the beft of the 
. former times > but both Were more and more cleared to the' 
world in many particulars^ well touching matters concerning 
practice of the Law, as touching rules of righteoufnefs for 
the fun* whereof we are beholding to Glanvil'vn Henry the fe- 
cond's time i and for the latter to King John , or rather the. 
Barons in his time jn the publiming of the §rand Charterer an 
enumeration of the liberties or cuftoms of the people derived 
from the Saxons s revived, continued,- and confirmed by the 
Normans and their fucceflbrs which for the prefent I (hall 
leave in lance dubio, to ftand or fall, till occafion (hall be* of 
clearing the point, in regard that King John foon repented of 
his oath (the bond of his confent) and to heal the wound^ot 
the Pope's pardon and blefhng thereupon : fo eafie a thingit 
was for a Son of the Roman Church to pafs for a good Catho- 
lick in an unrighteous way. 

The execution of the Law was done in feveral Courts ac- 
cording to the feveral kinds of affairs, whereof fome concerned 
matters of crime and penalty \ and this touched the King's ho- 
nour and fafety of the perfontfof himfelf and ftis Subje&svand 
therefore arefaid to be contra coronam & dignitatem, &c. The 
fecond fort concern the profits of the Crown, or treafure of the 
Kingdom. The third, concern the fafety of the eltales of the" 
people. ' Thefe three works were appointed unto three feveral 
Courts, who had their feveral Judges eft>$ciaily appointed to 
that work. Originally they were in one, viz* in the fupreme 
Court of Judicature,the Court of Lords,whereof formerly was 
fpokem but after through incrcafeof affairs by them deputed or 
committed to the care of feveral men that were men of skill in 
fuch affairs, and yet retained the Supremacy in all fuch caufes 
frill. And becaufe that which concerned the publick treafure 

was 
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was of more pub.lick regard than the other, the deputation 

thereof was committed probably tofome of their own members Ghff 

who in thofe days were Barons of the Realm , and afterwards 

retained the^tle^ but n^^^^ were called} 

tor dift inftion tafce Barons of the Exchequer. The particular 

times of thefe deputaiidris appear riot clearly out of any mo* 

numentof antiquity i'': nevertheless it's clear to me that it was 

before Hirwy the Fccond^s time, as well becaufe Henry the fir A 

had Kxs jufyx 'fifcafiiy as Glahvilfo frequently toucheth upon jj ^ i 

the King^s Couit r of pleas, which cannot be intended at the , ' ,c ' 24 

court of Lords, for that in thofe days was never fummoned but 

ih time of Parliament, or fome other fpecial occafion : but 

more principally becaufe the HiHorian fpeaking of the Judges . 

itinerant, reciteth fome to be of the Common pleas > which nc en ' 

(heweth that there was in thofe days a dift friction of jurisdiction 

in Judicatures./ Arid it may very well be conceived that this 

dimncTion of Judicature was by advice of the Parliament after 

that the grand Council of Lords was laid afide by Kings, and a 

Privy Council taken up,unto whom could not regularly belong 

any juridical, power, becaufe that remained originally in the 

grand aijcmwy of the Lords. : , / ; 

Over thefe Courts, or two of .them one man had the prime 
Title of chief Juftice, who then was called Lord chief Juftice of 
England and whofe office was much of the nature of the 
King's Lieutenant in all caufes and places , as well in War as 
peace \ and fometimes was appointed to one part of the King- 
dom, and by reafon thereof had the name only of that part, 
and fome other of the other parts. The greatnefs of this office 
was fuch as the man for neceifity of Hate was continually red- 
dent at the Court,and by this means the King's court was much 
attended by all forts of perfons, which proved in after times 
as grievous to the King as it was burthenfome to the people. 
Other Judges there were which were chofen for their learning 
and experience, rooft of them being of the Clergy, as wercalfc* 
the under Officers of thofe Courts, for thofe times were Homes 
hour and the power of darknefs. 

Other Courts alfo were in the Countrcy,and were Vicontiel 
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or Courts of Sheriffs and Lords of Hundreds and Corporations, 
and Lotdfhips, as formerly \ and thefe were fettled in fome 
place *, but others there Were which were itinerant^ over which 
Hovcicn. certain Judges prefided, which were ele&ed by the grand 
Council of Lords, and fent by commiffion from King Henry 
the fecond throughout the Kingdom , then divided into fix 
circuits, unto each of which was affigned three Juftices \ foas 
the whole number of Juftices then was eighteen. The Office 
was before the coming of the Saxons over hither , but the 
affignation was new \ . as alfo was their oath , for they were 
(worn. But the number continued not long, for within four 
years the King re- divided the Land into four circuits, and 
unto each circuit affigned five Juftices, making in the whole 
the number of twenty and one Juftices > for the Northern cir- 
cuit had fix Juftices, which the King made Juftices of theCom- 
HoveJcn. 1 37- mon pleas throughout the Kingdom. Neither yet did the firft 
Ibid. 44 y. commilfion continue fo long as four years -, for within that 
time Richard Lucy one of the Juftices had renounced his Office 
and betaken himfelf toacloiftcr, and yet was neither named 
in the firft commiffion nor in the latter \ nor did the laft com- 
HovcJ. vJn. miflion continue five years, for within that time Ralph Glanvil 
1 1 84. removed from the Northern circuit to that of Worcefier^ as by 
the ftory of Sir Gilbert flumptonmzy appear > though little to 
the honour of the juftice of the Kingdom , or of that Judge, 
however his book commended him to pofterity. I take it upon 
Co.jtrifd.cn the credit of the reporter, that this Itinerary judicature was 
fettled to hold every feven years *, but I find no monument 
thereof before thefe days. 

As touching their power , certainly it was in point of judi- 
cature as large as that of the Court of Lords, though not fo 
high : it was as large, becaufe they had cognifance of "aHcaufcs 
boch concerning the Crown and Common pleas > and amongft 
HoveJen. thofc of the Crown this only I (ball note, that all manner of 
GianviU.n' falfhood was inquirable by thofe Judges,which after, came to be 
r. 7. , much invaded by the Clergy. 

I (hall fay no more of this, but that in their original thefe 
Iters were little other than Yifitations of the Countrey by the 

grand 
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grand Council of Lords. Nor (hall I add anything concern- 
ing the Vkonticl courts and other inferiour but whatl find in GUnv.tibt. 
GUnvilx that though Robbery belonged to the King's Court, «*• *■ 
yet thefts belonged to the Sheriff's Court \ and (if the Lords 
court intercepts not) all batteries and wound ings, unlcfs in 
the complaint they be charged to be done contra pacem Domini 
Regit : the like alfoof inferiour trefpafles, befides common Utm.M. >. 
pleas, whereof more (hall follow in the next Chapter as ocaC- & **• 
on (hall be. . 



- ; : : : — — r 

CHAP. LXII. 

Of certain Laws of Judicature** the time ofHtvaj 
tbefecond. J ^ 

ANd hereof I (hall note only a few as well touching mat- 
ten of the Crown as of property ,being defirous to ob* 
ferve the changes of Law with the times, and the man- 
ner of the growth thereof to that pitch which in thefe times it 
hath attained. . > -i 

We cannot rind in any ft ory that the Saxon Church was v . 
infefted with any Hereto from their firft entrance till this pfC-» Herefte. 
fen t generation. The firft and Jaft Herefie that era troubled 
this iAand was inbred by Pelagimh but that was amongft the 
Britans, and was firft battered by the Council or Synod under 
Gcrmsnm \ but afterwards fupprefled by the zeal of the Sax- 
ons, who liked nothing of the Brittilh breed, and for whofe 
fake it fu&red more haply thaaftrf the foulnefc of; the rjpi- 
nion. The Saxon Church leavened from IU»fr,f6r the fpaceof „ ' \ \ 
above fivehundred years held on it's courfe, without any inter. 
miflion by crofs doctrine fpringing up, till the time of Henry 
the fecond. Then entrcd a Sc&whom they called Publicans* 
but were the Albigenfes, as«nay appear by the decree of Pope 
Alexander^ whofe ppjoiens I (hall not trouble my courfe with : 
but it feems they were fuch as crofted their way, and Henry the 
jfecond made the fiift prefident of puniflupg Herciie in the 

Dd King- 
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Kingdom under the name of thisSed, whom he caufed to 
Nubrix.l.%. be brought before a Council of Bifliops, who endeavoured to 
i 3 • convince them of their enoor » bat tailing therein, they pro- 
nounced them Hereticks, and delivered them over to the Lay- 
power i by which means they were branded in the fore-head, 
whipped, and expofed to extremity of the cold C according to 
Deer*.?** the decree of the Church) died. This was the maimer and. 
^iiexanl punHhment of Hereticks in this Kingdom in thole days * albeit 
Hntim. j8 j. [ t fcemeth they were then decreed to be bunt In other Conn* 
tries, if that relation of Ctgjhd be true which Ficardm notcth 
upon the 1 3 Chapter of thcHiftory of tfflliam of tfe*>btny % 
out of which 1 have infeited this relation. 

2, Another cafe we meet with in Henry the fecond's time con- 
jiptftacy. «ming Apoftacy, which was a crime that as it (eems died as 
Brl&mj&.y ^ oon M ^ was bo™* for betides that one we rind no fecond 
0 »p. 9 .' thereto in all the hie of EflftHAi (lory. Tbe particular was, 
that a Clerk had renounced hi 6 Baptifm,and turned Jew \ aftd 
for this was convifted by a Council of Btfhops at Oxford , and 
was burned. So as we have Apoftacy punifhed with death, and 
Heretic with a punUhmenr that proved mortal > and the manner 
of conviotion of both by a Council of the Clergy ,and delivered 
over to the L ay*power, who certainly proceeded according ro< 
the direction of the Canon, or advice of the Council. Theft 
(if no more) were fufficient to demon ftrate the growing power, 
of the Clergy, however brave the King, was againft alt his ene- 
mies in the field. 

Treafon wasanckntiy uftd onry as a crime of breach of truBt 
Jreajon. or fealty, as hath been already voted * now It grows into a. 

fadder temper, and is made lit one with that of UfsMsftftar r 
and that Majefty that now a days is wrapped up wholly in the 
perfon of the King, was in Hemy the fecond's time imparted to 
the King and Kingdom, as in the rlrft times it was more related 
to the Kingdom : And therefore Gfarviiin his book of Laws* 
fpeaking of the wound of Majefty , exemplifies fedition and 
TJ}*\.c*f.u deitfucnon'of the Kingdom to be in equal degrees wound df 

Majefty, 
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Majcfly,withthedeftruaionof the pcrfon of the King: andZ#a«r.t 
then he namcth fedition in the Army, and fraudulent convctfi- 
on of Treafurc-trove, which properly belongs to the King. All 
which he faith are punifhed with death and forfeiture of eftate, 
and corruption of blood \ for fo I take the meaning of the 
words in relation to what enfueth. 

Felonies, of Man-flanghter, Burning, Robbery, Ravffiimcnt, . 
andFaufonry, are to be puniihed with lofs of member and f tUmts. 
cftitc. 

This was the Law derived from the Normans, and accord* 
ingly was the direction in the charge given to the Juftices itwh 
rant in Henry the (econd's time, as appeareth in Hwtdtn. But 
Treafon or treachery againft the oath, fealty, Of bond of allegl* u „ mx - 
ancc,asof thefervantsagainft the Lord was punched with mA * % 
certain and with painful death$; and therefore though the 
murther of the King was Treafon, yet the murther of his Son 

of hisowntiervants. The penalty of lofc of eftate was com- uma#r$ 

mon both to Treafon and Felony i it reached even unto Thefts* 

hi which cafe the forfeiture, as to the moveables* was to the Glsnvil. 

Sheriff of the County \ unto whole cognifcnoe the cafe did be? • ir- 

long i and the Land went to the Lord immediately, and not to 

the Ring. But in all cafes of Felony, and of a higher nature, 

the party (though not the Ring's Tenant) loft his perfonal eftate 

to the KJng for ever, his Free* holds alio for a year and a day,a& 

ter which they returned to the Lord of the (oil fey way of ef- 

cheat. It fcemeth alio that the lofs not only of Chattels and 

goods but aUb of Lands ,#*c. extended to OutlawriesCI conceive 

in cafe of Felony) and the King's pardon in fuch cafe could not 

bind the Lord's right of efcheat » although it might dtfebarge 

the goods, and the year and the day whereunto the King was 

entitled i which cafe alone fufHciently declareth what power 

Kings had in the cftates of their fubjccU 

Man-flaughter made not bailable. 5- 
This was Law in Henry the fecond's time,although it crofled Mtn-jlaugb- 
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G/**w7. / 14. the Norman Law *, and queftionlefe it was upon good ground: 
tsf. 1 . 0> 3. for the times now were not as thofe in the Conquerour's times, 
when bedding of blood was accounted valour > and in rood 
cafes in otdeir to the pubfick fer vice. And now it feems it was 
a growing evil, and that ciied fb loud, as though in cafe of 
Treafon bail might be allowed, yet not in this cafe,*£i adterro* 
remaliter ftatutum e/*, faith the Authour. 

6« \ . 1 1- &cbbeit A» a M be committed to the Sheriff, or in his abfence 
Tto^ry. ' t0 tnc ncxt Caftelane, who (hall deliver him to the Sheriff And 
J * the Juftices (hall do right to them, and unto Trcfpaffers upon 
Land. 

LI Gulichn.4> By tne Conquerour's Law there offenders were bailable, and 
Sficii. 174- f conceive this was no repeal thereof -, and the rather becaufe 
' G/jwflaWoweth of pledges In all eafes (except Man- flaugh- 
GUnviiMb. 14 t«J yearn thofe crimes that did wound Majefty it felf, at- 
t*p. j. though they concern the definition of the Ring's perfon^ or 
ftdition in the Kingdom or Army thereof. The Juftkes 
heitin mentioned were intended to be the Juftices itinerant: 
and the TrefpaiTes upon Land are meant fuch as ate contr Apace* 
r Vitnim Regi/, as riotous and forcible entries : for feme Trcf; 
V pafteswcreagainft the peace of the Sheriff, as formerly hath 
been obferv*! 

- Fauxonry is of feverat degrees or kinds : fbme a gatnft; the 

Tauxowry. King, others agatnft other men \ and of thofe againft rhe King 
Ghnvtl.Hb.n tome are punrftied as wounds of Majefty, as falfifylng the King's 
cap. 7. charted : and whether falfifying of money were in that conditi- 
on or not 1 leave, or falfifying of meafures, yet more inferiour 
I cannot determine \ but it's, clear by Clanvil that frififying of 
the deed of a private perfon was of fmaller confederation , and 
at the utmoft deferved but lofe of member. 



•1 ; • 



g Inheritances may not be aliened. 

Glanvilhb. 7. Inheritances were in thofe times of Lands or goods \ for it 
cap. t. was the cuftom then that the perfonat efiatc ( the debts dc- 
lbid. 'a. dueled) was divifible into three parts * one whereof belong- 
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cd in right to the wife as her reafonable parr, the other to the 
heir, and third to the Teftaror to make his will of them, and 
of the other two parts he could not difpofe by Will. Concern- 
ing Lands, it was regularly true that no man could alien his 
whole inheritance to the dimerifin of his heir, either by aft 
in his rife time, or any part thereof by his laft Will , without 
the concurrence of the heir. But of purchafed Lands he may 
give part by a& executed in his life time, though he have no 
Lands by inheritance* and if he hath no iffue, then he may alien 
all. And where aMan hath Lands by inheritance, and alfo by 
purchafc, he may alien all his purchafed Lands as he pleafetrw 
If the Landsbc holden in Gavel- kind, no more of the inheri- 
tance can be conveyed to any of the children, than their pro- 
portionable parts will amount unto. This Law of inheritance 
was diverfe according to the Tenure, for the Lands in Knight- 
fervice always defcended to the heir > but fuch as were hold* 
en in Socage patted according to the cuftom, either to the 
eldeft, or to the youngeft, or to all equally. And thus flood 
the general ftate of inheritance from the Normans times hi- u.Ucn.\s.%\ 
t her to, Teeming fome what too ft rait for the Free* men, that by 
Law of property might challenge a power to do. with their 
own as they pleafed. But tie Normans faw a double preju- 
dice herein : the firft was the danger of mine of many of their - 
Families, who now ingrafted into the Englifli (lock > and yet 
not fully one might expect a late check to their preferments 
from the Saxon parents, after a long and fair femblance made 
of their good wilk The fecond prejudice was the decay of 
their Militia, which was maintained by riches more than by 
multitude of men i partly becaufe that rich men are mod tear- 
ful of offending, and therefore ordinarily arc' moft ferviceaWe 
both with their bodies andeftates againft publick dangers; and 
partly becaufe by their Friends and Allies they bring more 
aid unto the publick, by engaging them jn the common caufe, 
thatothcrwife might prove unfeiifible,of the condition of thei* 
Country. * / 

♦ 

* The heir of a Free-man (hall by defcent be-4trtuch fcifiu as o, 

i his 
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Vuic Ghnv. hit anccftor had at the rime of his death, doing service, and 
/. 7. e. 9. paying relief > and (hall have his Chattels. 

If the heir be under age the Lord (hall have the Wardfhip 

for the due time, and the Wife her Dower , and part of the 

goods. 

If the Lord withhold feifin the King's Juttfce (hall try the 
nutter by twelve men. 

The hrft of thefe branches is declaratory of a ground of 
common Law \ but being applied to the Ua is an introd uGion 
of a new Lawbf trial of the heir's right by Affile of Moit- 
danccfter, where formerly no remedy was left to the heir, but a 
Writ of right. If thefe three branches be particularly obferved 
they fpeak of three forts of heirs, of Tenants by Knight-service, 
viz. fuch as are majors, or cf railage: and such axe aremi* 
nors,or under age : and fuch as are of a doubtful age. Those 
chat arc of full age at the death of their Anccftors may poflcfY 
the Lands defended, and the Lord may not diffeifc him there* 
of.* but may be refilled by the heir in the maintenance of his 
potTdfion, fo as he he ready to pay relief, and do service that is 
due : and if the Lord expel him he (hall have remedy by 
Affile. Thofeheics that are minors (hall be under the LoedV 
guardian(htp till they come to one and twenty years. The 
heirs of fuch as hold by Socage are faid to be at full age at fif- 
teen years, becaufe at that age they were thought able to do that 
fervice : but the Sons of BurgerTes are then faid to be of full 
age when they have ability to manage their Father's calling, 
touch as tel ling of money, meafurtng of cloath, and the like : yet 
doth notCr/tfswi/orany other lay that thefe were their full age 
to all purpofes : albeit that fomc Burroughs at this day hold the 
laft in cuftom to all intents whatfoever. The laft branch pro- 
videth the remedy to recover to the heir his poiftilion in cafe - 
it be detained, either through doubtfulness of age o£ the heir, 
or his Title ; and it direds the uTue to be tryed by twelve men. 
This trial fome have thought to be of GUttviPs invention; and 
it may well be that this trial of this matter as thus set down 
was dire&ed by him : vet he ufeth often in his book the word 
/i/«Mr«l« h^^ set down frtqumim 

mfaotSf 
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^i/j i and it's paftqutfiion but that the trial by twelve men 
was much more ancient , as bath been already noted* One 
thing mote yet remained concerning the Widow of the Te- 
nant, whofe Dower is not only provided for, but he/ reafonable 
part of her Husband's perfonal eftate. The original hereof 
was from tbe Normans, and k was as popular as that of Warjd- 
(hips was Regal > and (b they made the Englifti women as furc 
to them as they were fuse of their children. 

The Juftices (hall by Aflhe try difleiGns done Cnce the King's to* 
coming.over Sea, next after the peace made between him and 
bis Son. 

This is called the Affile of Novel difleifin, or of duTeiGn* 
lately made. It (eemsthat the limitation was fet for the Jufti- 
ces fake, who no w were appointed to that work, which for* 
merly belonged to the County- courts* and to prevent intrench* GUnv. Kb. 13. 
snents of Courts, a limitation was determined , although the* e *t f 
copy feemeth tobe miftaken, for the limitation in the Writ is 
from the King's laft voyage, ox going into Normandy*. 

Jufttc^ (hall do right upon the King's Writ for half a «• 
Knightff ce, and under, untefc in cafes of difficulty, which arc 
to be referred to the King. 

The Juftices itinera* ended the (mailer matters in their cir- 
cuits, the other were referred to the King inhls bench. 

Juftices (hall enquire of Efcheats^ Lands , Churches , and , . 
Women, in tbe King'sgift ; And of b*le-«uard, who >- how 
much * and where ? 

So as the Judges itinerant had the work of Efcheatomv and 
made their circuits ferve as well for the King's profit as Jufticc 
lo the Sutyccts.They ufcd alfo to take fealty of the people to the 
King at one certain time of the year, and to demand homage 
. alfo, Thefe matters of the King's Exchequer made the pre* 
fence of the Judges left acceptable , and it may be occafioncd 
feme kind of oppreJEon. And as touching Caftle-guarJ, jt 

^ Digitized by Google 



aoo The Govern-^ Steven. Rich. I. % Kings of 

mint of £ Hen. a. John. j England. 



was a Tenure in great ufe in thefe bloody times, and yet it feem- 
eth they ufed to take Rent inftead of the perfonal fervice > clfe 
had that enquiry fhow much?) been improper. 

12, Of a Tenants holding, and of feveral Lords. 

That one man may hold feveral Lands of feveral Lords, 
and fo owe fervice to them all is fo common , as nothing can 
be more.* never thelefc it will not be altogether out of the 
way to touch fomewhat upon the nature of this mutual 
relation between Lord and Tenant in general , that the true 
nature of the diverfity may more fully appear. The foundation 
or fubjedt of fervice was a piece of Land , or other Tenement, 
at the tirft given by the Lord to the Tenant in affirmance of a 
ftipulation between them prefuppofed , by the giving and re- 
ceiving whereof the Tenant undertook to perform fervice to 
GUnviU.9. the Lord, and the Lord undertook protection of the Tenant 
*. 4. in his right to that Tenement. The fervice was firft by pro- 

- mife folemnly bound , either by oath, which the Lord or his 
deputy by the common Law hath power to adminifter » as in 
the cafe of fealty, in which the Tenant bound himfelf to be 
true to the honour and fafety of his Lord's perfon, and to per- 
* * form the fervice due to the Lord for the Tenement £p given: 
or otherwife by the Tenant's humble acknowledgement , and 
promife not only to perform the Cervices due, but even to be 
devoted to the Lord's fervice,to honour him,and to adventure 
4imb and life , and be true and faithful to flic Lord. This 
is called Homage, from thofe words, Ibtcome your man 5/>»and 
» : yet promifeth upon the matter no more but fealty in a deeper 
complement, albeit there be difference in the adjuncts belong- 
ing to each. For though it be true that by promife of being 
the Lord's man, a general fervice may feem to be implied, yet 
in regard" that it is upon occafion only of that prefcnt Tenure, 
it feemeth tome that it is to be reftrained only to thofe par- 
ticular fcrv ices which belong to that Tenement and therefore 
if that Tenement be holdcn in Socage , although the Tenant 
be bound to homage, yet that homage ties not the Tenant to 
jLi$Mb.i.c.s. the fervice of a Knight *, nor contrarily doth the homage o* 
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aTenantin Knight- fervice tie him to that of Socage upon the 
command of his Lord, though he profefleth himfclf to be his 
man. Nor doth the Tenant's homage bind him againft all 
men, nor Jr/vpcr; for in cafe he holdeth of two or divas 
Lords by homage for feveral Tenements, and thefe two Lorcfs G}an , - tl ,<•# 
be in War one againft the other, the Tenant muft ferve his^^' ' 
chief Lord of whom the Capital houfe is holden i or that Ltb.r'cjp.io. 
Lord which was his by priority, who may be called the chief 
Lord becaufe having rirft received homage he received it abso- 
lutely from his Tenants but all other Lords receive homage of 
fuch Tenant, with a favingof the Tenant's Faith made toother 
Lords and to the King, who in order 1 to the publick had 
power to command a Tenant into War againft his own Lord. 
If therefore he be commanded by the King in fuch cafes unto 
War he peed not queftion the point of forfeiture , but xi he GJ4HV - » 
be commanded by a chief of his other Lords into War a- c ' 
gainft a party in which another of his Lords is engaged , his * 
fafeft way is to enter upon the work, becaufe of his allegiance 
to that Lord, yet with a falvooi his fealty to that other Lord. 
But in all ordinary cafes, Tenants and Lords muft have regard " ' ca ?" 4> 
to their ftipulation , for other wife if either break the other is 
difcharged forever i and if the fault be in the Tenant,h is Tene- 
ment efcheats to his Lord •> and if the Lord fail, he lofes his 
Tenure, and the. Tenant might thenceforth difclaim , and 
hold over for ever. Ncrerthclefs the Lords had two privi- 
leges by common cuftom belonging to their Tenures , which 
although not mentioned in the ftipulation, were yet more 
valuable than all the reft \ the one concerning matter of profit, . * 
the other of power: That of profit confifted in aids and re- 
lief. The aids were of. three kinds, one to make the Lord's ibid. c. 8, 
eldcft Son Knight, the other to manyihis eldeft Daughters 
the third to help him to pay a relief to his Lord Paramount* 
which in my opinion founds as much as if the Tenants were 
bound by their Tenures to aid their Lord in all cafes of extra- 
ordinary charge (faving that the Lord could not diftrain his Glanv.1.9 cX 
Tenant for aid to his W ar; and this according to the Lord's 
difcrction > for Glanvil faith that the Law determined nothing IliJ. 
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concerning the quantity or value of thefe aids. Thefe were 
the Norman ways, and favoured fo much of Lordfhip, that 
within that age they were regulated y But that of reliefs was 
an ancient iacritice, as of firft- fruits of the Tenement to the 
Lord , in memorial of the tirft Lord's favour in conferring 
that Tenement v and it was rirlt fettled in the Savons time.The 
Lord's privilege of power extended fo far as to diftrain his 
Tenants into his own Court to anfwer to himfelf , in all cau- 
fes that concerned his right » and fo the Lord became both 
Judge and party, which was foon felt and prevented , as (hall 
appear hereafter. Another privilege of the Lord's power 
was over the Tenant's heir after the Tenant's death, in tne dif- 
poling of the body during the minority and marriage of the 
fame. As touching the difpofing of the body, the Lord eithei 

Ghprv 7. io. retained the fame in his own power, or committed the lame 
to others > and this was doneeither pleno jure, or reridring an 

Ib'td. f. 1 x. account* As concerning the marriage of the Females that are 
heirs, or fo apparent: the parents in their life- time cannot 
marry them without the Lord's confent > nor may they marry 
themfelves after their parents death without the fame \ and 
the Lords are bound to give their confent, unlcfs they can 
(hew caufe to the contrary. The like alfo of the Tenant's wi* 
dows that have any dowry in the Lands of fuch Tenure. And 
by fuch like means as thefe the power of the. Barons grew' to 
that height, that in the lump it was too maifie both for Prince 
and Commons* 

14* O f the power of the laft Will. 

It is a received opinion, that at the common Law no man 
could devife his Lands by his laft Will. If thereby it be concei- 
ved to be againft common reafon, I (halt not touch that * but 
if againft cudom of the ancient times, I muft fufpend my 
concurrence therewith until thofe ancient times be defined : 
for as yet I find no teftimony fufficrent to alfert that oplhifcn i 
but rather that the times hitherto had a facred opinion of the 
laft will, as of the moft ferious, fincere, and advifed declara- 
tion of the moft inward defires of a man, which was the main 

thing 
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thing looked unto in all conveyances , Voluntas donatoris de 
C£tero obfervetur. And therefore nothing was more ordinary 
than for Kings in thefe times, as much as in them did lie, to 
difpofe of their Crowns by' r laft W ill. Thus King Jebn M: Tarh. 
appointed Henry the third in* .JccciTor , and Ricbjrd the firft «-^«. utt, 
devifed the Crown to King John and Henry the firft gave all Hovcim. 
his Lands to his daughter > and Wiliam the Conquerow by his ^\ n - 1 J 99- 
1 aft Will, gave Normandy to Robert, England to \Viham\ and to 



tory his mothers Lands. If then thefe things of grcateft j 
moment under Heaven were ordinarily difpofed by the laft 
Will, was it then probable, that the fmaller Free-holds fliould 

I. _ _ r ^ I • » n - _ 11 •_ 1 • . 1 f _ L. * V 



be of too high efteem to be credited to fuch conveyances > I 
would not be miftaken, as if I thought that Crowns and Em- 
pires were at the difpofal of the laft Will of the poffeflbr \ no*> 
do I think that either they were thus in this Kingdom, or that 
there is any reafon that can patronize that opinion , yet it will 
be apparent that Kings had no Height conceit of the laft Will, 
and knew no fuch infirmity in that manner of conveyance , as 
is pretended \ or elfe would they never have fpent that little 
breath left them in vain. I haveobferved the words of Glan* G}jmil f 
vil concerning this point , and I cannot rind that he politively ca f n * f y ' 7 ' 
denyeth all conveyance of Land by Will, but only in cafe of • ' y 
difherifon the ground whereof is,becaufe it's contrary to the 
conveyance of the Law : and yet in that cafe alfo alloweth of ^ 
difpofing power by confent of the heir, which could never 
make good conveyance, if the Will in that cafe were abfolutely 
void, and therefore his Authority lies not in the way. Non ■ 
doth the particular cuftoms of places discountenance , but ra- 
ther advance this opinion* for if devifes of Lands were incident 
to the Tenure in Gavel- kind, and that fo general in old time,; ' 
as alfo to the burgage Tenures, which were the rules of Cor- 
poration and Cities, Vbi leges Anglii deperiri ncn poflttnt net Ll.Gulidm. 
defraudari nec violari, how can it be faid contrary to the com- cap. at. 
mon law > And therefore thofe conveyances of Lands by laft 
Will, that were in and after thefe times h olden in ufe , feem to 
me rather remnants of the more general cuftom , wafted by 
pofitiveLaws than particular cuftoms growing up againft the 
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corrrtifon rule. It*s true that the Clergy put a power into the 
M.Paris. Pope to alter the Law, as touching themfelves infomecafes : 
i^ktl8r« f 0 f Roger Arch- BKhop of Torl^ procured a faculty from the 
UovcJ.iJn. pope to ordain, that no Ecclefiaitical perfon's Will mould be 

Dccret K^ikx £ 00< * u, ^ e ^ s ma ^ e ln health, and not lying in extremity : and 
p L •' that in fuch cafes the Arch-Bifliop mould poflefs himfelf of 
Howdc*. all fuch parties goods : but as it lafted not long, fo was himfelf 
fa. 587. made a preGdent in the cafe ; for being overtaken with death 
e're he was provided, he made his \V HI in his ficknefs , and 
1 Henry the fecond poifefled himfelf of his eftate. And it's as 

p T y 7 i6 truc l ^ at ^ cmc coverts m tne ^ e ^ a Y s could make no will of 
* 1 their reafonable part, becaufe by the Saxon Law it belonged 
joyntly to the children. Nor could Ufurers continuing in that 
courfc at the time of their death make their Will, becaufe their 
perfonal eftate belonged to the Ring after their death, and their 
Lands to their Lords by efcheat, although before death they lie 
open to no cenfure of Law* but this was by an efpecial Law 
made lince the Conquerour's time i for by the Saxon Law they 
ZJ.EJw'17. were reputed as Out- laws. Nevcrthelefs all thefe do bat 
ftrengthen the general rule,, viz. that regularly the laft Will 
was holden in the general a good conveyance in Law. If the 
Will were only intended and not perfected , or no Will was 
Chnv 1.7 c(. made, then the Lands paffed by defcent, and the goods held 
sip. 8. courfe according to the Saxon Law, viz. the next Kinfmen and 

Friends of the inteftate did adminilter, and as administrators, 
they might fue by Writ out of the King's Court, although the 
Clergy had now obtained fo much power as for the recovery of 
a Legacy, or for the determining of the validity of the Will in 
it's general nature it was tranfmitted to the Ecclefiafttcal 
Court. 

• . i : i U* I 
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• chap, lxiii. , ; ; ; 

Of the Militia of this Kingdom during the Reign of 
tbefe Kings. . 

I Undertake not the debate of right', But as touching nH^tte* 
of Fa£ (hortly thus much : that from the Norman times 
the power of the Militia refted upon two principles: the one 
the allegiance for the common defence of the King's perfon, 
and honour , and Kingdom i and in this cafe the Ring had the 
power to levy the force of the Kingdom^everthejcfs the caufe . " < . 

was ftHlunder the cognifance of the great' Council, fo far as to :i 
agree or difavow tne War, if they faw caufe i as appeared in 
the defections of the Barons in the quarrel between King 
Steven and the Rmprefs, and between King John and his Ba- 
rons. The other principle was the fervice due to the Lord from 
the Tenant; and by yertue hereofCefpecially when as the libeity' 
of the Commons was in quettion) the Militia was fwayed by 
the Lords, and they drew the people in Arms either one, way; 
Or the Other , as the cafe appeared to them : the experience 
whereof the Kings from time to time felt, to their extreme 
prejudice, and the Kingdoms damage. Nor did the former 
principle overfway the latter, although it might feem more 
confiderable , but only in the times of civil peace, when the 
Lords were quiet, and the people well conceited of the King's 
aims in reference to the public k , which happinefs it was 
Henry the fecond's lot to enjoy > for he being a Prince eminent 
amongft Princes both .for endowments of mind and of out- 
ward eftatc, not only gained -honour abroad, but much more 
amongft his own people at home , who faw plainly that he 
was for foraign employment of honour to the Kingdom ^ ' 
and not only contented with what he had in England^ but im- 
barqued together with the Laity againft the growing power of 
the Clergy, for the defence and honour of the privileges of 

the 
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the Crown , wherein alfo the liberties of the people were in- 
cluded : They therefore were fecure in the King's way , and 
fuflflrcd thtmfelves to be engaged unto the Crown turther than 
they or their Ancefto'rs formerly had been, out of pretence of 
fudden extreme occafions of the Kingdom that would not 
be matched with the ordinary courfe of defence. For the King 
( rinding by former experience that the way of Tenures was too 
lame a fupply for his acquefts abroad, and that it had proved 
Jitrk better than a brokenreed to, the Crown in cafe of difpute 
with the people ) aimed a^ a further reach than the Lords or 
Commons forefaw » ana having learned a trick in France^ 
brought it over, (although it was neither the firft nor laft trick 
that England learned to theircoft from France) which was a 
HncUn new way of levying of Men and Armsfor t\)C Wax,by aflclTing 
1 1S1 n u P on evcr y Knight's fee, and upon every Free-man,of the value 
of fixteen marks yearly, their certain Arms* and upon every 
Free- man often marks yearly value, their certain Arms and 
upon every Burgefs and Free-man of an inferiour value , their 
ccrtafn Arms. 2. That thefe mould be ready prepared againft 
a certain day. 3, That they mould be kept and maintained 
from time to time in the King's tervice, and at his command. 

4. That they mould not be lent, pledged, fold, or given away. 

5. That in cafe of death they mould defcend to the heir, who 
if under age mould rind a man to ferve in his Head. 6. That 
in cafe the owner wejc able,he mould be ready at a certain day 
with his Arms for the fervice of the King ad fidem Domini Re- 
gis & Kegni fui. 7. That unto this every man mould be fworn: 
I call this a new way of levying of Arms and Men, not but 
that formerly other Free-men and BurgeiTes found Arms , al- 
beit they held not by Knight-fervice i for it was fo ordained 
by the Conquerour's Laws formerly ufed : but now the King 
thruft in two claufes (befides rhe altering of the Arms J the 
one concerning the oathVhereby all men became bound i the 
other concerning the raifing and ordering of Men and Arms, 
which here feems to be referred to the King only, and in his 
fervice > and this I grant may imply much in common capa- 
city, viz,, that all the power of the Militia is in Henry the fe- 
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cond. But this trick catched not the people according tt> the- 
King's meaning : for the words ad fidtm Reys & Regni (till 
left a mufe for the people to efcape, if they were called out a* 
gainft their duty to the Kingdom, and taught the doctrine 
which is not yet repealed, viz,. That what is not according to 
their Faith to the Kingdom, is not according to ^heir Faith to 
the King 1 and therefore they could rind in their hearts fome- 
times to lit (till at home, when they were called forth to War; 
as may appear in one paflage in the days of King John , who 
had gathered together an Army for the oppoting of foraign 
power, at fuch time as the Pope had done his word againfi 
him and the whole Kingdom > which Army was of fuch con- 
fiderable ftrength, as I believe none fmce the Conquelt to this 
dayexceeded or paralleled it : but the King's mean fubmillion 
to the Pope's Legat fo diftafted the Nobles and people, as they 
left Kirn to his own unfts, and that in fuch : manner, as although 
afterwards he had advantage of thern and liberty enough to 
haveraifed an Army to have itrengthned himfelf againft the 
Nobles, yet the Lords coming from London, brought on the 
fudden fuch a party as the King was not able to wjthftand, and 
fohe cameort with that conclulion made at Remiy-mead, which 
though in it felf was honourable, yet loft the King fo much the 
more,becaufe it was rather gained frorh him than made by him. 
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Of the Government of Henry the %hir d, Edward tic 
firfty and Edward the fecond > KJngs of England. 
And firft a general view of the difpojitio* of their 
government. 
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ONe hundred and ten years more I* have together taken, 
up, to add a period to this tir it part of difcourfe con- 
cerning EngUlh government > principally becauie one fpirit 
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of arbitrary rule from King jfofoifeemeth to breath throughout 
the whole, and therewith did expire. 

The rirft thatprefents himfelf is Henry the third , begotten 
by King John when he was in the very firft enterprise of op- 
preifion that occafioned the flrft Barons bloody Wars , and 
which this King was fo miferable as to continue for the greateft 
part of his Lite and Reign i and yet fo happy as to fee it 
ended about four years before he died. Although the foul be 
not ingendred from the parent, yet the temperature of the 
body of the child doth fometimcs fo attemper the motion of 
the foul, that there is in the child the very image of the Fa- 
thcr'smind: and this Henry the third lively exprefled, being 
fo like unto his Father John in his worft courfe,as if his Father's 
own fpirit had entred into him , and animated him in all 
* his ways. He brought in with himthefirft prdident of con- 
fcience in point of iucceflion by inheritance in the Engliih 
Throne \ for the ftream of probabilities was againft him. He 
was a child, and the times required a compleat man, and a 
man for War : He was the child of King John, whofe demerits 
of the State were now frefh in the minds of all Men. He wa** 
alfodeiigned to the Throne by his Father's laft Will, which was 
M. Paris. a dangerous preiident for them to admit, who had fcrut even 
iAn.w\6. now withtiood King John's depofiting of the Crown in the 
Pope's hands, as not being in the power of a King of Eng- 
> land to difpofeof his Crown accordin&to his own Will. Yet 
]eaplng7)ver aTTlhere con Iterations , and looking on Henry 
the third as the ^h|lcj(pjf a/Kyig , that by good nouri- 
ture might^prove a wife and )uf\ King : they clofed abou{ 
this ipirk, in hope it might bring forth a flame whereby to 
warm themfelvcs in ftormy times. Nor did their hopes foon 
pciith , fur during his. minority the King was wife to follow 
r good Counfel , anclby it purged out all the ill humours that 
the Kingdom had contracted in the ra(h diftempers of his Fa- 
ther's government: Npr did he unly follow the counfels 
v . of, othds herein, but even at fucli times as their counfels crof- 
fed, he chofe thofc Councils that futcd. with the moll popular 
wav i as is tft be feen in the different ' counfels of the Arch- Bi- 
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(hop of Canterbury and Wtliam Briware. And yet two things A*, ftw* 
troubled much thofe times : one that they were times of par- Ill 3« 
ties » the other, that the Prtytedtor was fomewhat too excel- 
lent to be a mecr fervant •, and it's hard for the Englitti Nobi- 
lity to endure him to be greater although it may fcemreafon- 
able that they that are thought worthy to govern a King 
mould be much more worthy to govern themfelvcs. But the 
Pope put an end to all occalion of qucttion hereabout a for 
by his brief he declares the King to be iixteen yeais old , and 
of age to govern hi mfelfi and therefore all Catties are forth- 
with to be rendred up into the King's hands. This proved m. Paris. 
the rock of offence, whilft fome obeyed the Pope , and were ^An. 11x5, 
impugners of thofe that put more confidence in the Catties 
than in the King's good nature. Hence firft fprang a civil 
broil, thence want of Money, then a Parliament \ wherein the 
grand charter of linglands liberties once more was exchang- 
ed for a fum of Money. Thus God wheeled about fuc- 
ceffes. But the King having patted over his tame age under 
the government of wife Counfellors, and by this time begin- 
ning to feel liberty , it was his hard condition to meet with 
want of Money and worfe, to meet with ill Counfellors, 
which ferved him with ill advice , that the grand Charter 
would keep him down, make him continually poor , and in 
ftate of pupilage: to this giving credit, it ftiaped an Idea in 
his mind that. would never out for forty years after \ and 
thus advifed he ncglc&s his own engagement , defies the go- 
vernment that by his Royal word , and the Kings his prede- 
cefTors in cool blood had been fettled i and that he might do 
this without check of Confcience, he forbad the ttudy of the 
Law, that fo it might die without heir, and he have all by 
Efcheat. Thisfadded the Englifli and made them drive hea- 
vily the King (to add more ttrerigth) brought in Foraigncrs 
and foraign Councils : and then all was at a ftand. ' The Coun- 
cils were for new ways. The great dclign was to get money 
to fupply the King's wants » and as great a defign was to keep 
the King in want : othcrwife it had been eatie for thofe at the 
helm to have flopped theconcourfe of Foraigncrs (other than 
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themfelvcsjfrom abroad \ the confluence of the Queens poor- 
er Allies, lavifh entertainment, profufe rewards, cheats from 
if ome , and all in neceffitous times. But ftrangers to maintain 
their own interefts muft maintain ftrangenefs between the 
King and his Subjects » to fupply therefore thefc neceffities all - 
Chifts are ufed, as revoking of Charters, difplacing of Officers, 
and fining them, ArTorcftations with a train of oppreffions 
depending thereon, fines and amercements, corrupt advance- 
ments, loans, and many tricks to make rich men offenders, 
efpecially projects upon the City of London. Neverthelefs all 
proved infinitely (hort of his' disburfements, fo as at times he 
is neceffitated to call Parliaments , and let them know his 
wants. At the firft the people are fenfibleand allow fupply, 
but after by experience finding thcmfelves hurt by their fup- 
plies to the King , they grant upon conditions of renewing 
the power of the great Charter*, and many promifes pas 
from the King to that end, and after that Oaths, and yet no 
performance , this makes the people absolutely deny fupplies. 
Then the King pretends Wars in France, Wars in Scotland, 
and Wars againft the Infidels in the Holy-land, whither he is 
going: the people upon fuch grounds give him aids s but find- 
ing all but pretences, or ill fuccefs of fuch cnterprifes , they 
are hard ned againft fupplies of him for the holy War: then 
he feems penitent, and pours out new promifes , fealed with 
the moft folemn execration that is to be found in the womb 
of ftory, and fo pun&ually recorded, as if God would have 
all generations to remember it as the feal of the covenant 
between the King of England and his people, and therefore I 
cannot omit it. 

J?f. Paris. It was done in full Parliament, where the Lords Temporal 
t*in ix j 3* and Spiritual, Knights, and others 01 the Clergy, all (landing 
with their Tapers burring. The King himfelf alfo ftandtng 
with a chearly countenance, holding his open hand upon his 
breft, the Arch-Bi(hop pronounced this curfe enfuing. 

By. the authority of God omnipotent, of the Son, and of the Holy 
Choji,'andof the glorious Mother of Cod the Virgin Mary , and of 
the blejfed Apofiles Peter and Paul, and of at the other dpoftles, 

and 
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AttJ 0/ Ho/y Martyr and Arch-Bifiop Thomas , and of all the 
Martyrs, and of the blejfed Edward King of England, and of aU 
Conf effort and Virginia and of all the Saints of God. 

We Excommunicate and Anathematize ,and fequefter from our 
holy Mother the Churchy allthofe which henceforth knowingly and 
■ malicioufly, flail deprive or fpoil Churches of their right. 

And all t ho} e that (hall by any art or wit raftAy violate, diminifh 
or change, fecretly or openly, in deed, word or counfel, by croffing in 
part or whole thofe Ecclefiafiical liberties, or ancient approved cu- 
floms of the Kingdom, specially the liberties and free cufiomf 
which are contained in the Charters of the common liberties 0/ Eng- 
land, and the Forejis granted by our Lord the King to the Arch-Bi- 
fhops, Bifhops, Prelates, Earls, Barons, Knight s, and Free holders. 

And a\I thofe who have publipied, or being publifhed have obfer- 
ved any thing againti them or their Statutes, or which have brought 
in any cufioms, or being brought in have obferved s and all Writers 
of Ordinances or Councils, or executioners , or fucb as Jh all judge 
by fuch things. 

All fucb as are knowingly guilty of any fuch matters jhall\p(6 
fa&o incur this fentence ; fucb as are ignorantly guilty Jhall incur 
the fame cenfure, if being admonifhed he amend not within fifteen 
days after admonition. 

In the fame cenfure are comprehended all perturbers of the peace 
of the King and Kingdom : for everlajiing memory whereof we 
have hereunto put our Seals. 

And then all throwing down their Tapers extinguished and 
fmoking, they faid, So let all that (hall go againfi this curfe be 
extinft, and jiink^ in Hell. The King all the while continuing 
in the pofture above-mentioned , (aid, So G$d me help, I will oh- 
ferve all thefe things ftucerely and faithfully, as I am a Man, as I 
am a CbriQian, as I am a Knight, as 1 am a King crowned and 
anointed. 

If we (hall pare away the fuperftitious ceremonies, and con- 
fider divine providence , wemayfearch into all Hiftories of 
all ages, and we (hall not find a parallel hereunto *, fo fe- 
riouily compofed , folemnly pronounced , with an Amen 
from the reprcfentativc body ot the whole Kingdom , put 
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in writing under feal , preferved to pofterity \ vindicated by 
God himfelf in the ruine of fo many oppofers.And yet the duft 
of time hath aJmoft buried this out of the thoughts of mem fo 
as Cewelrcn of fuch as know it do fcrioufly confidcr how far it 
may yet and even now be charged upon the account of this Na- 
tion. Serious as W5 »s, it was foon forgotten : nor would the 
King be long holden with promifes , fome unhappy Star 
ftrucfc him in his birth : he had been too hard for his promi- 
fcs, and now having the Pope at his elbow, he can difpence 
with his oath, and bid defiance to an execration: and in flat 
defiance of the grand Charter profefleth oppreffion , accumu- 
lates foraign Counfellors , and foraign guards, contemns 
his own people, ufhers in the Pope's extortions upon them 
to fill up the meafure : thrives in nothing but in the match of 
his Son and Succeflbr with a Sifter of Sfain\ and yet that 
alfo helps to haften on the pwblick poverty , and that a Par- 
liament that brought forth a bloody iflue \ although not by 
any natural power, but occafionally : For the Barons mean 
now no longer to truft to promifes j ftrangers are banifhed 
the Realm, and others of the Englifh blood ftepped into 
their places and Revenues. But this was not all, the King 
mud confirm the grand Charter, and thereto he addeth not 
only his own oath, but caufeth the Prince his Son to con- 
firm the fame in like manner. It is likewife propounded to 
him that the chief Officers of the Kingdom may be chofen 
fuch as the Parliament (hall like of: And that other Laws 
meet for the government of the Kingdom might be eftabltfoed: 
of all thefe the King made no bones. And to make Men be- 
lieve that he was in good earneft, he was contented to difrobe 
and difarm himfelf, and invert the Barons both with Sword 
and Scepter j retaining nothing but the Crown for himfelf. 
This had been fafety enough for the Kingdom, but that it 
was a conclulion without an agreement i for as it was on the 
King's part made from a principle of (hame and fear , fo it 
was determined in ar^o , for after that the King had been 
thusdreft and girt for the (pace of four or five years (whaf- 
focver he thought all the while it's no matter) •hebeganrlrft to 
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ftretch his conference, and having the Pope's difpenfation to 
help, foon makes his oath to flie afunder (although his Son 
had for the prefent more confeience. ) But the other girt held 
more ftoutly , for the Lords had the Sword chained to their 
Arm by the King's own grant. Liceat omnibus in regno nofiro 
contra nos infurgere & ad gravamen noftrum opem & operain dare 
ac finebir in nullotenerentur i and the Lords maintained their _ A 
hold, though not without fome jealoulies amongft thcmfelvcs: u g* c 
and it's very probable had the King been a little longer breathed 
with patience, he might have had his will upon eaiier terms : 
for the Lords were not fo jealous of one another as the Com* 
mons were jealous of the Lords, that they meancd to rule on- 
ly for themfelves. But the King now being in a wood , and 
bemired, fo as he muft now refol ve to get all, or lofe all , and 
fo either fatis fie his natural defircs , or the remainder of his 
politick power, entred the field with the aid of thofe Com- 
mons that chofe rather to be oppreffed by one King then many 
Lords; and thus the Lords received the rirft blow, and gave the 
rirft foil ; afterwards being worfted by their own divifions and 
jealoufies, they left a victory to the King that might have 
made him abfolute , if he had been moderate, but purfuing 
revenge too far, he was diftafted of his own party that look- 
ed on him as a Tolyphemm that intended to devour the ene- 
my fir II , that he might more freely feaft upon them* 
felves in the ifTue : this made victory follow the King a far 
off, and taught the King that the end of civil- War mull be 
attended with moderation in theConquerour , fo far as may 
fta,nd with publick fafety orotherwife he that is conquerour 
to day by Sword, maybe conquered to morrow by jealoulie. 
Thus many humours confumed , and all parts tired after four 
years continual War , the State cometh to it's right Wits. • 
The King's gains in all this bloody fwcat may be fummed ! . ( p 
intwoheads: Firft, that he had liberty to chufo his principal 
Officers of State by advice of the Lords, and them alfoto dif- . 
place by like Council. Secondly, in that he gained (though 
at a dear rate) wifdomto obferve the ftate of affairs, and 
to apply himfelf according to occafion : fo lived Henry 
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the third for three or four years after thefe troubles > long e- 
nough to let the World know that he was able to govern like 
an Englifti King, and to teach his Son by his own late experi- 
ence to be a wife governour betimes. 

For Edward the firft being trained up in the Tragedy of a 
civil War, wherein he was one of the chief actors > and having 
expiated the bloody way of his riotous youth by his holy War, 
as they called it s now he betakes himfelf to amends making 
by Juftice in government, having found by his Father's experi- 
ence that a Kingdom well governed (like good husbandry Jpre- 
ferves the owner, but being negle&ed deftroys both. 

He came over in his third year in Augufi > was crowned in 
September, fummoned a Parliament in February following, but 
adjourned it till after Eaftcr: and then it is found that the 
Church of late had been ill governed *, the Clergy-men jgrieved 
by many ways, the people other wife handled than they ought 
to be,the peace ill kept,the Laws leCs ufed, and delinquents lefs 
punifhed than was meet * and in the fence of thefe inconvenien- 
ces were the Laws of WeWminfret the firft made, wherein the 
world may fee the great difference between the Prince and the 
King in one and the fame man. 

The moft part of thofe Laws were little other than plaifters 
applied to particular botches of thofe times , wherein the 
King dealt with a tender hand, as if he feared to ulcerate any 
part, and cfpecially the Clergy , and therefore delivered the 
laft Law in a petitionary way to the Clergy, becaufe it concern- 
ed the execution of Juftice in prohibited times, and yet bound 
up all with a falvo to himfelf and his prerogative, like a wife 
King that would neither lofe right, nor do wrong : nor yet 
ftickle to debate with his fubje&s now, when as his eye was 
upon a further mark. For Leolin the Prince of Wales had 
affronted him \ and though he could not endure affronts , yet 
could he di {Terrible them for advantage , andfo hefuffered the 
Parliament to run it's courfe , that he might have done the 
fooner. Omerwife he had a feed of his Father's conceit that 
Laws are nottftade for Kings, as appeared afterward : for after 
he had gotten h¥ Army into the field , he took a fifteenth 
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Which was granted to his Father, and this was inaudito more : JM. Tzvjt. 
but there was nodifputing with power, and therefore the fub- ll 7*' 
je& mult be contented rather to fcore it up againft the future, 
• then require prefent pay > fo dangerous a thing it is for England 
that Kings mould have occafion to gather Armies, though for 
never fo honourable employment. 

The W elm chafe is hotly purfued , yet it did not rid much 
way, for it coft the Englifli a voyage of nine years travel before 
they could attain the (bore, although it had been often within 
their view. It may be the King found it advantageous for his 
government to maintain an Army in the field under the colour 
of the Welfh War, that he might more bow his fubje&s to his 
own bent for during thefe Wars the Kings made many breath- 
ings, and took time to look to the husbanding of his own re- 
venue, as thofe Ordinances called Externa manerii, and Ojficium 
Coronatoris do witnefs, and the. Statute of Bigami. But the 
people were not altogether yet tamed \ for the times being mil 
in Wars, and they occafioning much waft of Treafure, put the 
King to the utmoft pitch of good husbandry, and one degree 
beyond the fame : fo as under colour of feifing his own , he 
fwept upalfo the privileges and liberties of his fubje&s •, fome J?f l&cfl. 
Authours reciting the complaints of the Church* men, others of B§iyi. 
the Laity : fo as it feemeth the King was no refpe&er of per- 
fons but his own. This and others not unlike had almoft oc- 
caiioned another combuftion, had not the meeting at Gloce[ler 
fettled things for the prefent, by referring the right of Franchi- 
fes to debate in the Eyer, and ordering refeifure of fuch liberties 
into the fubje&s hands, whereof they had been dirpofTdTed by * 
§hto warranto and Quo )ure % under colour of the fourth chapter 
of the Statute of Bigami. 

Neverthelefs however debonair the King feemed to be, the * 
fore between him and his fubjedfcs was not fully cured j nor did 
the Lords truft him further than needs muft, for whether they 
ferved in the field or met at Council, ft ill they were armed > and 
during this daring of each other were many profitable Laws 
made, whilft neither party durft venture btoodftcd in touch- 
ing too nigh upon the privileges of each other, principally 
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becaufe the affairs in Wales were but laid afleep , and upon re- 
viving might turn the ballance to either fide. 

The Wars awake again, and therein arc confumed nigh -five 
years more of the King's reign, fo as whatever his intent was^ 
he could have hitherto little opportunity to effect any thing for 
the advancement of the prerogative of the Grown at home. 
Nor hadlie fcarcely breathed himfelfand Army from the Welfti 
Wars, but he found both Trance and Scotland his enemies at 
once. The King faced only the firft, and fought the fccond *, . 
which held him work the remainder of his days,and at the faraef - 
time alfo he arred both the Clergy and Laity at his own home, 
as if providence had given him (ecurity for the good behaviour* 
and yet it failed him in the iflue, and left him fo the cenfure of 
the world, whether his Juflice was fpontaneous or by neceffity, 
for as yet he held the grand Charter at parley, and therefore was 
rather eyed than much trufted : Albeit he was put upon confi- 
dence in the Subjects difcretion for aid of him in his continual 
undertakings; nor did they difclaim him herein, however 
chargeable it was > for all feem willing he (hould be employed 
any where, fo as not within the four Seas. . 

It's probable the King knew it, and therefore having made a 
voyage into France^ he changed the Scene of War, but to the 
other lide as it were of a river,in hope his Lords would follow* 
but it would not be* this angred him, and he them: nor would 
his Clergy allow him any aid Papainconfulto , and therefore he 
outs them from his protection * thefe and his irregular prepa- 
rations for W r ar, by fummons not only of his Knights, but all 
r 9 other that held Land worth 20 /. per JWf»i»,and Taxes impo- 
nsj.ng. 5. ^ by an ar bi trar y way encreafed rancour into a kind of State- 

fcoul, little better than a quarrel ; for appealing whereof the 
King granted a confultation upon a prohibition, and unto both 
Clergy and Laity a confirmation of the grand Charter at the 
long run, and allowed it as the common Law of the Kingdom, 
and feconded the fame with many fucceeding confirmations in 
r j 1 the twenty feven r fi^ iw<;nty eighth years of his reign,as if he had 
m utterly renouncec^ilj thought of a contrary way j but the Stat. 

in his 28/^. y eat had a fting in the tail that was as ill as his 
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faving of ancient aids and prifals which was in the Stat, of con- 
firmation of the Charters, though it were omitted in this Stat, 
for the faving was of nich a fence as time and occafion would 
move the King's heart to make it \ and thus this Statute became 
like a Hocus pocusj. thing to ftill the people for the prefent,and 
ferve the King's turn,that he might more freely intend the con- 
queft of the Scots > which once done, he might if he would try 
mafterics with England. But God would not have it fo the 
King in Scotland had power to take, but could not overtake \ 
. and the Scots like birds of the prey, had wit enough to fly away, 
and courage enough to return upon advantages : and fo the 
King was left to hunt the wind, which made him to return. 

He might now expedt the applaufe of his people for his 
good fuccefs , and the terrour of thofe that had ftopped the 
broad way of his extravagant prerogative i and therefore looks 
big, rubs up old fores, and ( having his Army yet in the 
field) fends for thofe Lords that would not follow him in his 
Wars in Flanders : all come and fubmit, and as it were in fo 
many words let the King know that all England is now tame, 
and like to be ridden at hisdifcretion. And now there's no* 
thing in his way but the fatal execration, which he feared, not 
in relation to God's angers but rather to the,exafperated 
Clergy, and the dread of the Pope's direful thunderbolt. To 
avoid this ftorm he procures ad ifpenfation from Rome to per- 
jure and opprefs without fin. A trick that he learned of 
his Father , and hid it within his breaft , till now about two 
years before his end he brings it forth, to tell all the World 
that hitherto he had been juft againft his will. But having ob- 
tained his purpofe, he nevcrthelefs mifleth of his end , for a 
new King of Scots our old good enemies by divine providence 
fuddenly croffed his way before him, and now it boots not 
to contend for arbitrary rule in England ^ and lofe the Crown 
of Scotland^ which he once thought he had fure» he faces about 
therefore, and having fpoken fair to his people , for Scotland 
he goes. Thus if all were not in a parenthefTs the King in- 
tended a good period , but God only knows what his fur- 
theft reach would have been if he had returned , for he was 
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taken out of this world in Scotland^ and fo left this his govern- 
ment fomewhat like an imperfect fentence. 

His Son Edward (hould have compleated it, but that he 
wanted his Father's fence, and had too much of his Grandfa- 
ther's fuperbient humour, that meeting with a (tiff fpirif, and a 
weak mind brought fudden fire into the courfeof government 
till itconfumed itfelf in it's own flame. For this King ha- 
ving newly dipt out of a bondage of wife government under 
his Father, ran the wild chafe after ra(h defires , fpending 
his former time in inordinate love, and his latter time upon 
revengeful anger, little inferiour to rage> and fo in his whole 
government was fcarce his own man. His love was a precedent 
of a ftrange nature, that commanded him from all the con- 
tentments of his Kingdom to ferve one man , a (hanger , and 
proftitute to all manner of licentioufnefs '•> itieerly for fume 
perfonal endowments. It (hews that his judgement was weak, 
and his affections ftrong s and in that more weak, becaufe he 
difcovered it before he was crowned ; like fome of the weak 7 
eft of the weaker Sex, the birth of whofe minds are born as 
ioon as they are conceived , and fpeak as foon as they ate 
botn. It's true that the bravery of Spirit may work after ab* 
folutenefs in Kings under the colour of fome kind of wifdom. 
But it is one thing to rule without Law , and another to live 
without rule* the one da(hcs againft the Law of an EngHft 
King , and may put on the name of policy, but the other de- 
ftroys the Law of mankind, and can bear no better name than 
of brutifh defire. 

All the while Gavefton was in view , we find nothing con- 
cerning Common- weal, or monument of Parliament, faving 
two Ordinances made by the King, and fuch Lords as futed to 
the King's way, rather than to his wants. The firft w as that de 
militibw, the other de fran^entib'M prifmam j for all the King's 
labour was to royallize Gavethn into as high a pitch as he could, 
and fo to amaze his own eye-fight with contemplating the 
goodlincfs of hisperfon. So as Gavefton is become the image 
of the King, and prefentshis beams and influence into all parts 
of the Kingdom, and according to his afpect they often change 
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and wane, and yet at the belt wciebui as in a mifty night. 

The Barons liked not this condition of State- Idolatry,they 
were willing to adore the King, but they could not bow to an 
image: they defircd nothing more than that their King might 
fhinc in his proper glory. Thrice is Gavejion banifhed , thrice 
he returns > the laft occafioned another civil War, wherein 
Cave{lon loft his head j thus the Lords removed the Eclipfe,but 
(little the better thereby) they rind it a vain labour to com- 
pel the Sun to flunc by force when it hath no light. Though 
Gave(ion be gone, the mift of foraign Councils prevail \ this 
was bred in the blood, fed with blood , and ended in blood. 
Through the Glafs of foraign Councils all things fcem of 
foraign colour * the King to the people , and the people to 
him. The King at length begins to fee himfelf undervalued, 
and that it began in himfelf, ventures himfelf into the 
Wars with Scotland to win honour ; goes with much fplen- 
dour, but returns with the greateft blot that ever Englifli King 
fufTered, confounded abroad, and flighted at home. For the 
bra veft men -by ill fuccefs are loft in common opinion : or, to 
fpeak in a higher ftrain, where God doth # not blefs, man will 
not . The King thus almoft annihilated,*catches hold of Rome , 
fawns on the Clergy, palTcs to them the Ordinances of Arti- 
4uli Cleri s and de prifu bonis Cleri : which loft the Free- men no' 
right, although it concluded the Crown. And tocarefs the 
Commons made the Statute Vice-comitibus, and the City of 
London likewife by the Statute de Gavelletta. But God faw 
all forts of men run at riot, and fends in upon the Nation, 
Plague, Famine, and other extraordinary teftimonies of his 
difpleafure, even to the wonderment of other Nations •, and 
this brought a kind of fobriety into affairs, made all forts 
tame, and for the prefent only prepared them for better times. 
For the King's time of longing again is come, and he rouil 
have new play-fellows •> finds the Spencers or Tather was found* 
of them \ they grow in honour almoft beyond the reach of 
the Nobles, but not beyond their envy and are more fecurc 
than Gavejion in this , that in their tirft fprouting, the King's 
Council ferved himfelf and them to keep in with the Com- 
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mons by making good Laws > fuch as the Statutes at TorJ^, 
ofEflfoyns, Attaints of Jurors , Levying of Fines, and E- 
ftreats into the Exchequer, &c. all of them promifing good' 
government. The Barons neverthelefs liked not the Spen- 
cers greatnefs, and being by fcveral occafions exafperated, 
joy n in one, and occafion a new War; the King aided by 
the Commons f who yet thought better of the King than of 
the Barons , whom they faw prejudiced rather out of felf- 
apprchenfions, than the publick good ) prevailed againft the 
Barons, and made them the firft prefident of death upon the 
Scaffold. 

Now the Spencers ut Lords alone , thinking themfelves 
above reach of the once formidable Barons, and the Commons 
too inferiour for their refpecl. Thus lifted up they take a 
flight like that of ham. They had fo much of the King's 
heart, as they could not fpare any part thereof to the Queen, 
and (he being as loth to fpare fo much for them as they had, 
retired with the Prince to a relief which they brought from 
beyond Sea, and with whom both Lords and Commons joyn. 
The favourites milling of their wonted wings, come down 
fafterthan they afcended, and together with them the King 
himfelf , all of them irrecoverably. Thus favourites inftead 
of Cement between Prince and people, becoming rocks of* 
offence, bring ruine fometimes to all, but always to them- 
felves. 

The King forefaw the ft orm, and thought it fafeft firft to cry 
truce with the people, and come to agreement with them by 
Prcrog- com roc>n confent, for the extent of his prerogative in certain 
1 7 Mdw. t. particular cafes queftionablc *, and this fummed up , become a 
Statute for future times to be a ne plus ultra between the King 
Stat. Je and people. The like agreement likewife was concerning fer- 
Uwiag. . vices of Tenants to their Lords >. and an oath framed to vindi- 
cate them from all encroachments.. And fomething was done 
St it. lempUr. ( 0 calm the Clergy for the demoli(hing of the Templar-Knights, 
but the wound was incurable, words are riot believed if actions 
do notfuccccd nor will oaths now made to bind Kings , Bi-" 
(hops, Counfellors of State, Sheriffs, Mayors,BailuTs, or Judges 
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tojufticei nor dire&ions for regulating of Courts, nor Ordi* 
nances againft falfe moneys and weights, nor all of them fettle 
the people » but they adhere to the Queen, burning with jea- 
loufie againft the King, and both her fctf and the Lords with 
rage againft the Spencers. The King flies, and being forftaken 
of the people, the Lords, the Clergy, his own Son,and the Wife 
of his o wn bofom,and of God himfelf, as the moft abfolute 
abject that ever fwayed Scepter, loft the fame* and being made 
a monument of God's revenge upon inordinate defircs in a 
King,and of the Englifh people, being enraged, not long fur- 
vivinghis demife, he died a death meet to be for ever blotted 
out of the thoughts of all fubje&s, but to be had in everlafting 
remembrance of all Kings. For if a Kingdom or Parliament 
mifleadsthe King, at the worft he isbutmifled by his Coun- 
cil; but if he be drawn afide by favourites, he muft thank his 
own luft : in the one he -hath but the leaftmare in the burthen, 
in the othethe muft bear the whole. 
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CHAP. LXV. 



Of the condition of the Nobility of England , fi£ the 
time of Edward the third. 

NOv/ was. prerogative mounted up to the higheft pitch or 
endeavoured fo to be i either through the weaknefs or 
power of thefe Kings, of whom thefirft and laft had little to 
ground upon but their own wilh and the other, I mean Ed* 
ward thefirft, had more wifdora and power , but was other- 
ways diftratfed by foraigo and more urgent employments-, 
fo as the work fainted before it came to it's full period. The 
conteft was between the King and Barons, who till thofe days 
were rather the great and richer fort of men , than Peers r 3* 
though they alfo were of the number. I am not fo (harp 
fighted as to reach the utmoft intentions of the Lords : but 
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their pretences arc of fuch publick nature, as it's plain that 
if their private intereft was wrapped up therein, they were in* 
feparablc : And I (hall never quarrel the Lords aim at private 
refpe >s , when as its plain the publick was fo importantly 
concerned , and yet I will not juftifie all that I find written 
M.Pjrir. concerning their v\ ortls and A&ions. The fpcech of the E. of 
Kjin. 1 117. Cornwall to his elder brother, and King Henry the third, I will 
neither render up my Ca\ile nor depart the Kingdom^ but by the 
judgment of the Veers : and of Simon the E. of Leicejier to the 
fame King, that htjyed, and were be not a King the Earl would 
make him repent his word : and of the Lords, that they would 
drive the King out of his Kinqdom^ and eled another ; and-of the 
E. Marfhal to Edward the firft, that he would neither gointoGa* 
Jhine not bang , and fuch other do favour of paflion f especially 
that of the E. ot Leicejier and the Lords) and may feem harm 
and unmannerly 4 and yet may admit of fome allay, if the 
general rudenefs of the time, the Kings injurious provoca* 
tions, and thepallions of cholerick men be weighed together: 
Yet will not all thefe trench upon the caufe, nor render the 
Hate of the Lords too high, or difproportionable to their 
place in the policy of the Kingdom oiEngland^ as things then 
itood,I fay,it was not difproportionable \ for where the degree 
of a King was mounting up to fuch a pitch as to be above law, 
the Lords exceeded not their places in preffing him with their 
counfcls to conform to the laws , and in maintaining that 
trult that wasrepofed in them in keeping off fuch Unifier coun* 
fels and invafions as might violate the laws and liberties, or 
hinder the current of jullice i concerning which I fhall fhortly 
ftatc the cafe, and leave it to the cenfure of others. The go- 
vernment of the people of this Nation in their original was 
Dcmocratical mixt with an Ariftocracy f if any credit be to 
be given to that little light of Hiltory that is left unto us from 
thofe ancient times. ) Afterwards when they fwarmed from 
their hive in foreign puits, and came over hither, they came 
in a warlike manner, under one condu&er, whom they called 
a Kiug » whofc power, whatever in the war, yet in time of 
peace was not of that heigth as to rule alone i I mean that 
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whereas the Lords formerly had the principal executory 
power of laws fettled in them, they never were abfolutely 
devefted of that power by the accefsof a King > nor was the 
King ever poiTcfled of all that power, nor was it ever civen tQ 
him bur the Lords did ever hold that power, the King con- 
curring with them > and in cafe the King would not concurr 
the p.i'ple generally tided with the Lords, and fo in conclu- 
fion the King fuffered in the quarrel. From this ground did 
arift from time to time the wanderings of the people in elect- 
ing and depoiing iheir Kings during the Saxon times. Nor 
did nor could the Norman Williams (hake olf this co-partner- 
(hip, but were many times, as well as other enfuing Princes, 
per fwaded again it their own minds and plotted defires. Nor 
can it otherways be fuppofed where Councils are fettled \ for 
whereto ferve they, iff (notwithflanding them) the King 
may go the way of his inordinate detlre > If the Lords then did 
appear againft thefe Kings whereof we treat, in cafes where 
they appeared againft the laws and liberties of the people \ it 
was neither new, nor 10 heinous as its noifed, for them who 
are equally, if oot morcentruftcd with the Common- wealth, 
than the King (by how jiiuch the Counfellors arc trufted more 
than the Counfclled) to be true, foi the maintenance of their 
truft in cafe the King fhall defert his. But the grearer quell ion 
is concerning the manner by thffa s and war. Its as proba- 
ble, I grant that the Lords ufed the one as tiie other, for it 
was the common vice of the times to be rugged ■<, yet if 
we Chall add to what hath been already faid, firft, that Knight- 
fervicc was for the defence of the Kingdom principally. Se- 
condly, that the greatcft power of Knight-fervicc retted with 
the Lords, not only in propriety and ownerfhip, butin point 
of direction for the bent fit of the Commonwealth i and laftly, 
tha: theftateof the times now was fuchasthe Kingdom was 
opprcfled by ftrangers Counfels, and the Counfcls of the King- 
dom rejected i tnat inftead of law, Garifons of ftrangers rul- 
ed i that no man could own his own, that the fubjc&s were 
looked upon as enemies \ and of all this the King made the 
principal initrumcnt, who had ruled and over ruled in this 
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manner, and fo was refolVed ;o continue » I {hall leave it to the 
better judgement of others what ether healing planter was to be 
hadforfuch a fote. Albeit it cannot be denyed, that more due 
rcfpe&s might have been tendred to Kingly dignity then was in 
thofe times pra&iled : And yet there was a difference alfo in 
the occafions of War, for certainly that laft War with Ed- 
ward the fecond was more fatal , and yet lefs warrantable * 
and in the iflue declared that there was more of the Queen 
therein than of the Lords, who knew a way of removing fa- 
vourites from the King , without removing the King from 
the Kingdom, or driving him out of the World. In all which 
ncverthelefs it cannot be concluded that the Lords party, was 
encreafed more than in the former Kings tirrfes i for the lois 
of the field in Henry the thirds time againft the Prince ; kept 
them in awe all the fucceeding reign (although they were not 
then tongue-tyed j and their (econd lofs again!* Edward the 
fecond, which was yet more (harp, queftionlefs quelled their 
fpirits (although they foft no rigbt thereby) and encreafed 
the King's party much by the accefs to the Crown of the fer- . 
vices of fuchas held of thofe Lords that were attainted or 
difinhcrited; And yet by a hidden providence the King was 
little the better when it came to the pinch for when Edward 
the fecond's Quee.i came from beyond the Seas, though with 
but a fmall force, all forfake the King \ neither regarding the; 
former terrour of the Army of a King, nor the right or fcrvice, 
nor oath of fealty, nor promifes, nor Laws, nor other engage- 
ments y and fo the King becomes a prey to an enraged woman, 
or which is worfe to a jealous Wife : fo little can the name of 
, a King do, when his perfon is defpifed \ and fo vain for him 
to trull in his Militia, that hath already difarmed himfelf of 
the hearts of his Subjects. The fum then of all the labours 
of the Nobles during thefe times will reft in this , that they 
won the day,and yet loft the field: although they loft their own 
bloods and eftates,yet they favedall to the people,and left Laws 
in force, able to debate with prerogative in the hand of any 
King that ftiould fucceed. Thus ftood the matter in fad upon 
fuch grounds as it had, the validity whereof it's not my work 
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tocanfure neither by the ballancc of LaworGofpel, but leave 
' it as a fore time, that fcarce will endure touch \ nor bear a 
-King further then he was j>ood or brave. 



CHAP. LXVL 

Of the fiate of the Englijh Clergy until the time of Ed- 
ward the third : and herein concerning the Statute of 
. Gircumfpeite agatis, Articuli Cleri, and of general 
Councils and National Synods. 

JT was a time of much action throughout the whole Chrifti- 
an State > and Row* now having attained to it's full glory, 
.began to be eyed on all parts, as an irregular motion eroding 
all affairs, that it may like the folc Emprcfs command all , and 
be controlled by none i and this wrought fome ftirrings in 
France, complainings in England, and facing between the Em- ^ p a a 
perour and the Pope. How chargeable this was to the Pope's . lX> aT "' 
Treafury it's not material ,' but it occalioncd or was pre- 
tended to be the occafion of all the intolerable exactions en- 
fuing i there being fcarce one year parted over without fome 
extraordinary exaction levyed upon the Church- men, either 
by provifors, tenths, procurations, levies for the Holy War, 
Quindizmes, benevolences, or other fuch like* and where 
money was not to be had, by levies of Ornaments , or of rich 
■ apparel, by intimation, begging, perfwading, commanding, 
threatning, and in this courfe continuing till they had out- 
faced (hame it felf, and that the whole Law of Rome became 
comprehended in this one, gnicquid libet licet. In general 
therefore the Church of Rome cannot be faid to thrive during 
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fometimes found relief from the King, but the other was 
helplefs,for the Pope had no ears to hear, nor the King hands M»Parfa 
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to help y he neither durft nor would crofs the Pope, although 
the Clergy told him that by thefe exactions they were impo- 
verished in fuch manner as they weredifabled todohim fervice 
for their Lay-fees. Thus Rome becomes a burthen to Rome, and 
the members weary of bearing their head. Hereafter muft the 
Pope beware of falling out with Rings, for the Ehglifo Clergy 
now, though late, fee that all is not Gold that gliders > nor is it ' 
any great privilege to be the Pope's men further than the Pope 
will be a good matter, but this was not to be expected > Popes 
were grown fo excellent", as they could not amend : and E>/£- 
land fo enamoured of them, as it's become their vere borttts clc- 
J7/. Pa is. lichrum, as the Pope called it, when he faw the rich veltments 
of the Englilh Church-men ; And therefore they muft now be 
contented to be the Pope's viands as often as his hungry maw 
doth call, or otherwife they muft fall out. An excellent po- 
fturc of aHairs, and brave preparative to difpofe the hearts of 
all forts for entertainment of the ealle yoke of Chrift's govern- 
ment, which was now at the door, and ready to be revealed. 
Neverthelefs, poor and mean as the Clergy was, they had cou- 
rage enough not only to ftickle both with King and people for 
their own liberties, but alfo to invade the liberties both of the 
Crown and Commons, having this advantage,that they had to 
do with a King and people that were two*, and themfclvcs well 
feconded by the Pope, that had nolefs power in thofe times of 
publick diftradtion, and was bound to ferve the Cattel well that 
yeilded him fo much milk. The particular matters of debate 
Vt/J^Jdl'. WZ} f a PP ear i n tneir P a p€ r °f grievances compofed in Henry the 
Bsronitis^/fn- third's time, and their refolutions thereupon s their complaints 
»ai. 1106. were renewed again in the time of Edward the tirft ( if we may 
give credit fo Baronius) after the Statute of circttmfpetle agatix. 
To the end therefore that the whole may lie before us. I (hall 
- fet down the matter or fubftancc of both thefe papers fevcrally 
in regard they found much alike, and note the difference J all 
which I (hall do to the end that it may more plainly appear 
what the Church mens Idea was, and how far the common 
Law and King's prerogative would agree thereto. 
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'Tbt.complaiMts are of this nature, 

I. That the Church- polTeflions in their vacancies are wafted, 
and that Efcheatorsdo not only feife the perfonal eftate of the 
Abbot or Prior deceafed, butfuch Corn in the Barn, and other 
goods belonging to the houfes, for their maintenance *, as alfo 
the profits of Churches impropriate. 

3, & 4, & 5. Elections are either difturbed by the King's 
Letters preceding, or by delay of the Royal afTent fubfequent 
to the faid elections. 

6*. The Lay-power without the advice of the Clergy do put 
in, eje&, or reftore incumbents to Benefices void. 

7. Prelates arc fummoned toanfwerto the Lay-power in 
the Writs §nare efccommunicavit^ and §>uare non admifit. 

8. Clerks are diftrained in their Lay- fees, to anfwer before 
the Lay- power inA&ionof Debts, Trefpafs, or other perfonal 
A&Lons v and in cafe they have no Lay * fees, the Ordinary is 
diftrained by his Barony to caufc the Clerk to appear. 

p. The Laity are forbidden to take oath, or to inform upon 
oath before the Prelates, and to obey the Prelates commands in 
fuch cafes. 

10/Perfons taken and imprifoned upon excommunication 
are ordinarily difmift without fatisfa&ion to the Prelate i and 
fomctiraes arc not taken by the Sheriff , notwithftanding the u. 
King's Writ ; and as well the King as his Officers do ordinarily j 2 . 
communicate with fuch as are excommunicated, and likewife & 3 3 
command others to communicate with them. 

14. Gerks imprifoned for Felony arerefufed to be delivered 
to the Ordinary, unlefs upon fecurity to appear befor the Jufti- 
ces in Oyer^ and fometimes are hanged before their Ordinary can 
demand them s and fometimes their heads are all (haven that 
they may not appear to be Clerks. 

16. Jufticcs itinerant do imprifon Clerks defamed for Felo- 
ny, orotherwife ov$t-Uw them i£ they do not appear. And o- 
therwife proceed againft Clerks after their purgation before the 
Ordinary. J ~ 

18. The Lay-power feifcs upon the eftates of Clerks degra* 
ded for crimes, 
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1 p. Clergy are compelled to anfwer and give fatisfa&ion for 
offences againft the ForcuM. aws before the Lay power : And 
in cafe of default, the Eilhopby diftrefsis compelled to-order 
fatisfa&ion,as well in Tuch cafes, as in perfonal Actions. 

22. Privileges of Sanctuary are invaded by force. 

23. Executors of Biftiopsare hindred from adminiftring 
the eftate without licenfe rirft obtained from the King. 

2 4. The King's Tenants goods are fcifed after their deceafe 
by the King's Bayliflfs. 

2 5. Intcrtates goods are feifed by their Lords , and their 
Ordinary hindred from adminiftration. 

26. The King's prohibition pafleth in cafe of Tythes and * 
Chappels. " 

27. The like in cafes of froth-pIight,perjury, ceragc, herrct, 
or other Church-duties,as money for reparations of Churches, 
and fences in Church yards, pecuniary punifliment for Adul- 
tery, and coftsof fuit in Ecclefiaftical court, facrilege, excom- 
munication for breach of the liberties of the Church, contrary 
to the grand Charter. 

30. In cafes of prohibition if the Ecclefiaftical Judge pro- 
ceed contrary to the fame, he is attached and compelled to (hew 
his Ads in Court if the Lay Judge determine the caufc to be- 
Temporal, the Ecclefiaftical Judge is amerced , if he proceed 
againft the prohibition, and it's tryed by witneiTes of two ri- 
baulds ; and in cafe it be found for the Ecclefiaftical Jadges 
cognifance, yet there is no cofts allowed for fuch vexation. 

32. That Jews in matters Ecclefiaftical aforefaid are by the 
King's prohibition drawn from the Ecclefiaftical Judge unto- 
the Lay- Magift rate. 

34- Qyeftion about Lands given in Frankalmoin, are tryed 
in the Lay -Courts s and by reafon of fuch Tenure, the owners 
though Clergy-men, are compelled to do fuit at the Lay- 
Courts, and are charged witMmpofitions , and are diftrained 
hereunto, although the Lord have other Land of the Donor 
in Frankalmoin fubjeft to his diftrefs. 

3p. Prelates fummoned to higher Courts, are not allowed to 
make attorneys to appear for them in the inferiour civil Courts. 

41. Grantees 
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41, Grantees of murage, or other unwonted impofitions 
compel the Church- men to pay the fame. 

42, 6c 43 . The Clergy are charged with Quarter, Cartfer- 
vice, and purveying. 

44. The Chancery fendeth out new Writs'contrary to the 
liberties of the Church, and the Law of the Land, without the 
aflent of the Council of the Kingdom , Princes and Pre- 
lates. 

45. The King doth compel the Clergy to benevolences to 
the Kingat his voyage into Foraign parts. 

46. Amercements granted to Clergy-men arc turned into 
fines by the JuGiccs, and by them taken. 

47. Clergy-men are fined for want of appearance before the 
Juftices itinerant, and of the Foreft upon common fummons. 

48. Quo warrantee r granted againft the Clergy for their li- 
berties, and the fame feifed,unlefs they befet down in exprefs 
words in their Charter, notwithstanding that by long cuftom 40. 
they have enjoyed the fame, and many times contrary to ex- 50. 
prefs grant. 

This is the fum of their paper of grievances i and becaufe 
they found the King either wilful or unconftant, they rcfolve 
upon a remedy of their own, by excommunication and inter- 
diction, not fparing the perfons of any principal or acceiTory, 
nor their Lands, no not of the King himfelf, and for this 
they joyn all as one man : Now what fcare this made I know 
not, but Henry the third in the Stat, of Marlb. and Edward the 
<tlrft in his Stat, at Wefrminfter, and other Statutes: the firft 
*fpake fair, and feemed to redrefs fome of thefe complaints : as 
alfodid Edward the fecond^ and yet the Common Law loft lit- 
tle ground thereby. 

That which Henry the third did befides his promifes of re- 
forming, was done in the Stat, of Marlbridge. 

The fuccejfors of Abbot s y Trior and Prelates 3 &c* 
Jhallhave an Aft ion of Trefpafs for Trefpajfes done nigh 
before the death of their PredeceJfor/ 9 upon the efiates of 

their 
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their Corporations. Andjhall pr oft cute an Aftion begun 
by their Tredeceffors. And alfo flail have an Ajfize a* 
gainfi intruders into any of the pojfejfions belonging to 
the faid Corporations whereof their Tredeceffors died 
feifed. 

This might fecm a remedy provided againft the flrft malady 
complained of, and qucftionlets bound all but the* King j and 
fo might perchance abate fomewhat the edge of that Article. 
But it being the Clergies reach to grow rich , aifd the Pope's 
cunning to help on that work, that they might be as ftores for 
fupply of his Trcafury * and had forbidden Abbots and other 
Prelates, &c. the liberty of difpofing their eftates by laft Will. 
Kings therefore asfupieme patrons to thefe bodies in their va- 
cancies ufed to feifc all the Eftates of the Prelates, with the 
Temporaries to their own ufe,as well to prefervc t*he riches of 
the Kingdom to it felf, and the pofleflioos of fuch Corporati- 
ons from fpoil, as to be a clokcof their own covetoufnels. And 
under the Eftates of the Prelates,or heads of thefe Corporations, 
all the Goods and Chattels belonging to the faid Corporations 
Iitf.iJbbc.ii were comprehended, in regard that all was by Law adjudged 
to be in the fole poiTcifion of fuch head, and without whom all 
the reft were accounted but as dead perfons. 

> 

Mr.r.io No Clergy man is bound to attend at the Sheriff's 
£ Turn. 

William the Conquerourfirft exempted the perfons of the 
Gktf.p. 418. Clergy from attendance upon Temporal Courts » yet they were*, 
LlMc».\.c.-$i ftill urged thereto, and cfpecially by *a Law in Henry the firft's 
time > but by this Law they are difcharged,and in fome meafure 
a provifion made againft the grievance in -the Article 
before- mentioned. Thefe amends we find made to the Clergy 
by Henry the third, befides his confirming the grand Charter: 
And his Son Edward the rirft parfued the fame courfe, efpeci- 
ally in his firft«rtmes, when he was but tenderly rooted : as may 
appear in the Statute of W$> 1. 

Clergy 
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Clergy- men nor their Houfes JbdU be charged with Wcfi.i.^.i. 
Quarter y nor tkeir Goods with purveyance or Ca;4-fer- 
vice, under peril of imprifonment and damages by afti- . ' 

on or imprifonment. 

The great endowments of Lands, Rents, and Revenues gi* 
ven to the Ghurch-men by the Laity was for the maintenance . - 
of Hofpitality and works of Charity. The founders and bene- 
factors hereby obtained a right of corody or entertainment at 
fuch places, in nature of free quarter, which in the neceffitous 
times of Henry the third became fo common,that every one that 
had power never queftioned right, and the King above all the 
refti by means whereof the Church Revenues were exceeding- 
ly wafted : for remedy whereof all offenders are by this Statute 
made liable to fine and imprifonment, and double damages in 
cafe of Action of Trefpafs i the King only excepted, againft 
whom they had no defence, but would rather have won him 
to have been their defence againft the exactions from Kome that 
continually plagued them. 

A Clerks taken upon Felony, being demanded 3 fhall be 
delivered to the Ordinary 5 but being indi&ed, all not ^ I% c *?' x * 
be difmijfed by the Ordinary without due purgation. 

With due refpefts to the judgement of thofe grave and ho- 
nourable per fans of the Law, it feemeth to me that before the q i% u 
making heteof, the ufe was, that if a Clerk was defamed, or ^4. 
appealed by an offender for Felony, before conviction he was Sutnf. i$o» 
forthwith imprifonedv nor could he be delivered unto the 
Ordinary upon demand before inquclt taken, unlefs up6n 
fufficient fecurity to endure the Tryal before the Judges itine- 
rant; which thing was not eaiic to be had for a Clerk, as 
times then were. This Law therefore was made in favour of 
the Clergy, who required that fuch as vtzttClerici noti & bo- 
nefli mould forthwith upon their apprehending be fent unto 
their Ordinary, and thofe which were vagi & incogniti mould jfcp ar ; f a j- 
upon demand be delivered to be judged by their Ordinary fafi, l00f . 
freely, and mn expettatis Jujiiciariis quibufiunque : Such wan- 106, io 7 . . 
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dring Clerks therefore the Clergy will have delivered before in- 
quilitionif demand be made: Neverthelefs becaufe the Indict- 
ment patted many times before the demand came, (for by tte 
15. Article of ti t Clergies complaints foregoing, it appears 
thar the Lav- Ju jgc made more than ordinary fpeed, for fear of 
ftop.J I his Law provided that fuch alfo (hould be delivered 
to their Ordmary,and thai due purgation mould pafs before the 
party were delivered > and in cafe the Ordinary neglected his 
duty herein, he was liable to a tine or amercement. Thus is 
Brim.i-fo. 1 1 Triton to be underftood in this point > whereas Bratlon fpeaking 
of fuch as are convicted, affirmeth, that if demand be made of 
Bra&n, hb.3. fuch as are not indicted (for of fuch he fpeaketh)they ought to 
ft. 1 zj. be delivered without indictment : I fuppofe he meaneth by the 
Church-Law, for till this Statute the Temporal Judges practice 
was otherwifc, as appeareth by the 1 4. Article of the Clergies 
complaint foregoing s and fo by this Law, the 14. and 1 5. Ar- 
ticles of the Clergies complaint are anfwered. 

JV C J7. i.e. y. Dijinrbers of the Freedom of Ele&ions fined. ' 

With fubmiflion to the judgement of others, I fuppofe that 
this was framed principally for the fatisfactton of the Clergies 
complaints in the third, fourth, and fifth Articles foregoing ; 
and I am the rather reduced hereto, becaufe as touching electi- 
ons into Temporal places of government, feveral Laws are e- 
fpecially framedifuch as are elections of Sheriffs, and Coroners, 
whereof the one is Weft, 1. cap. 10. the other Artie, fuper Cart, 
cap. 10. and no Law is efpecially made as touching the. electi- 
ons of the Clergy, if not this. 

Ordinaries having the Goods of the itttcjidte jhtfl an* 

If. z.c.j 9. foer his Debts. 
J 

Originally the goods of the inteftate pafled by a kind of 
defcent to the children : afterward by a Saxon Law, the Wife 
had her part j and this continued all the Norrrians time.But now 

- the ftrength of the Canon-Law growing to it's full pitch, after 
a long chafe attached the prey.In Henry the firft's time they had 

j gotten 
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gotten a tafte,for although the Wife and Children, or next of 

kin, had then the pofleffion, yet it was for the good of the foul . . 

of the deceafed i and the Ordinary had a directing power 

therein, fo was ui*hp.,nature of an Overfcer,and fomewhat 

mere. Afterwards in the time of KingJWw, the Clergy had 

drawn blood : for though the poffeilion was as formerly , yet 

the dividend muft be made in the* view of the Church i and by 

this means, the dividers were, but meer inftruments , and the 

light was vanimed into the clouds , or as the Lawyers term it 

in Abeyance, But in Hinry the third's time the Clergy had 

not only gotten the game but gorged it : both right and pot- 

fe/fion was now become theirs, and wrong done to none but 

the clouds. This was not well digefted, before Edward the rlrft 

recovered part ..of the^mprfeb and by this Law declared the 

ufe to be for the benefit, of the deceafed ; and thus the one was 

fatisfied in having wjiat he ufed not* the other.in ufing what he 

had not. 

But theieare but gleanings , the Law of Circumfpette agatis 
brings in a Load at once : For the Clergy being vexed with the 
paffingof the Stat .of Mortmain { whereof "hereafter when we 
come to fpeak of the Clergies loflcs) they make grievous 
complaints of wrongs done to their privileges; .'and after 
fix years the King is at length won i and patted a writing xjtntiql Brlt % 
(bmewhat like a grant of liberties, .which before times were in r ?4- 
• corvtrover fie .--and) this .grant, if; it may be 10 called, hath by • : > t 
continuance, u&rped the name of a Statute > but in it's own na- 
t ure is no other than a. Writ directed, cojthe Judges,in fuMahce « 
asfbJJoweth; t:J. 1: />- ' ■. ; - i 

* * v, 

Take good heed that you do not funifb the Bifhop of Circumfpeft, 
Norwich and his Clergy > if tfjej hold^leain Court Chri- agatU. 
liianof things i meerly fpiritudl : forin fuch cafes the 
Ecclefiaftical Judge' hath cogmfance 9 notwithfianding 
the King's prohibition. 

It's therefore neither grant nor releafe , but as it were a co- 
venant, that the Clergy (hall hold peaceable poiTeflion of what 
they had, upon this ground, that the King's prohibition hath 

Ii no 
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CircumfpeUe no place in fuch things as are roeerly fpiritual. So as hereby 
agatis. the Clergy got a judgement againft the Crown by confeflion, 
and an eftopel, upon this maxim that fpiritual things belong to 
fpiritual men, into which rank the King's perfon cannot come; 
thus thought they, but what arc fpiritual caufes, and why fo 
called > arc they fuch as concern fpiritual perfons, and things? 
this wsaslbeold way : marfcbutif we bring into this Catego- 
ry, Adultery ,Fornication, Inceft, &c. we (hall mm all. Lin- 
mod teHsustbat mere fpiritnatiamfatii z$ are fine mixtura 
temporatmm: -there may befomewhat mthis, though I cannot 
find it i nor can I make out the fence Of the term any orher 
way, but to limit it to fuch things whichfey common cuftom 
the Ecclefiaftical Judge had oognifanceof: for ©therwife nek 
therf&mgnorLaw ever intended it to be expounded by -the 
Canon, nor was it the intent of this Writ , Xaw, or Lftcerife, 
(call it whatyou will) thus to conclude, as &e (particulars fol- 
lowing will manifeft. 

Fornication, Adultery, and fuch like, pumped fome* 
times upon the body, and fometimv up an the purfe. 

Thefe crimes the Saxons punimed by the Temporal power, as 
» • I have already (hewed. The Normans continued this courfe, 
LLGmlklm. if we may believe the Conquerour 3 s Laws, which gave the hne 
eap. i4, if, in fuch cafes to the Lord of the delinquent. And it is con^ 
3 7 1 • fcfled, that Henry the titft and the fecond continued It tfie * 

Clergies own complaint, juft or unjuft doth Wifhefs.) Aiafd 
what courfe was holden in the time of King ®ie*en and jfc&t, 
is to me unknown, nor is it much to be regarded , feeing the 
M, Paris aJ- latter did he cared not what, and the former to gain the good 
dft.fo.xoi. w in 0 f the Clergy ^regarded not what $e did. The cuftom 
art zt. therefore cannot be made good for the Clergy 9 much lefc to 
punifh the bodies of Free-men in fuch cafe's, it being contrary 
to the grand Charter > never asked by the Clergy formerly , nor 
no complaint before now for denyal : for my part therefore I 
fhall not apprehend it of a higher nature than the King's Writ, 
which in thofe days wentforth at random, if the 44^. Article 
of the Clergies complaints foregoing be irue. It being fo con- 
trary 
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trary to the common fence of Parliament to give the bodies 6£ Circumfpetfe 
the Free-men to the will of the Clergy, to whom they would agatis. 
not rubmit their Free-holds. Bat the Writ proceeds in enu- 
meration of particular*. ri; 1 n > 
Reparations and adornings of Chutches and Fences 
of Church-yards. Violence done to a Cletk, Defamation 
to reform^ not to give damage. Perjury, oblations ^pay- 
ments of Tythes between Retforand Parishioner : Right \ 
of rpbes bttween two ReUors to a fourth part of the, 
value; Mortuaries due by cuftom ; A pewpn from m 
Reffor to a Prelate or Advocate. 

The moft of which were under the power of a prohibition 
in the time of Henry thie third, who was King but yeftcrday, as 
the Articles of complaint! formerly fet down do mamfeft. Nor 
had the Clergy ever betler Title then*onnivance of force fuch 
favourites as King Steven, whofe Ads may peradventure be 
urged againft Kings, but not againft the people , unlefs their 
own ad can be produced to warrant it. The learning in the 
Princes cafe willCI fuppofe)admit of adirTerencc:forit can never Cokclib. t, 
be made out, that theKing's Council in Parliament was the 
Magnum concilium Regni, but only the Hoyfe of Lords \ and 
therefore whatever palled in Parliament by their only advice 
might bind the King*, but could never reach the Commons 
nor their Liberties. And thus the grand Charter in the ftrft 
conception was conolufiveto the King but was riot the ad of 
the Parliament , becauie the Parliament cannot grant a 
Charter to it felf of that which was originally cuftom* 
And therefore this Law, however countenanced , can never 
be concluded to be other than a permiihon \ not only be- 
caufeit was never the Ad of the Commons of England, but 
becaufeit's contrary to the liberty of the Free men ; and it's 
beyond all imagination, that the Commons mould out them- 
felves from the protedioh of the Common Law, and yoke 
themfelvesj their Free- holds , and eftates under the bondage of 
the Canons > nor ought fuch a conftrudion to be admitted 
without exprefs words to warrant it. As for the conclufion, 
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it is much worfe,and not only dithonourable to the King in 
binding his Arms from protecting his Subjects by the Common 
Laws, and fo in fome refpe&s making them Outlaws : but 
dtfhonourable to it felf, whilft it makes prohibitions grounded 
upon Laws to be nullities by a late trick of nonobjiante, which 
was firft taken up by the Pope, then by Henry the third , and 
by this King granted to the Clergy : and thus are all fet at li- 
berty from any rule but that of licentioufnefs. Neverthelefs, 
this Law did thrive accordingly, for we find fcarce any footfteps 
in Stotf of any regard had thereof till it became gray-headed* 
For it was not long e'rethe King flood in need of money, and 
was necellitated to try the good wills of the Clergy more than 
once : this occafioned them to be flow in anfwer, and in con- 
jlntt^. Brit, clufion to deny that they fliould -aid the King with any more 
vit.yVincbehj. money, P+p* inconfnlto, ThtKing hereupon difavowS the 
Clergy, and leaves them to the Romi(h oppreffions, which 
were many > and then the Clergy rub up all old fores, and ex- 
|rfr|f hibit their complaints to their, holy Father; to this erTe& : 

nal.^n. 130 ^ ^ ^ King's Juftice, intermeddle in ieflamentary canfes, 
accounts of Executors, and cognifanct offytbes \ efpeciaVy ** the 
fourth part of the Living. 

2. Ibat the Clergy were charged to the King' f carriages, 'that 
the King's Mills were difcbarged from paying of 'fytbes. 'thai 
Clerkj attending on the Exchequer, were neceffitated to mn~refi- 
dency. And that after their deceafe, their goods were feifed till 
their accounts were made. Ibat Ecclefiajiical pojfejjions were 
wafted during vacancies, 

3. *£bat Clerk/ were admitted to free Chappels by Lay- men. 

4. 'That the King's Justices took, eognifance of V fury, Vefam*- 
tion,violence done to Clerkj ^Sacrilege ,Oblations fences of the 
Church-yards and Mortuaries. 

5. That prohibitions are granted without furmife. 

6. That Clerkf are called to anfwer in the King's Court for crimes, 
aAd being acquitted, the informers efcape without penalty. 
.7. Ibat Clerks are not ahwed their Clergy. 



8. that 
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8. That after purgation made> Clerk/ are questioned in the 
King's Court for the fame offence. 
p. That per fons in SanUuary are therein befieged. 

10. that the Writ de CautibnQ admittenda iffueth forth, aU .. 
f &e CWc^ be not fatisfied, and excommunicate perfons be- 
ing imprifoned, are enlarged in /% manner. 

1 1 . That Debts between Clerk/ due, are determined in the tern- 
poral Courts. 

12. That Bifhops are compelled by Difirefs to caufe Clerk/ to 
appear in Lay- Courts without caufe. 

13. That the Church lofetb it's right by the ceafing of Kent or 
penfwnbythe fpaceof two years. 

14. That Nuns are compelled to fue in the Lay- Courts for 
their right in pojfejjions, befalling by deceafe of their kjnred. 

1 5. That Churches are deprived of their privileges till they jhew 
Quo warranto they hold them. 

16. That }lcclefia{iical Judges are flopped in their proceedings 
by Sheriffs and great men. " 

17. That Bijhopsrefufal of Clerk/ prefented are examined in 
the Lay- Courts. 

18. That Patrons of Religious Houfis y do opprefs them by ex* 
treme Quarter. 

1 p. That^igamy and Baflardy are tryed in LayCourts. 

20. That the King fifffers his Livings to be vacant for many, 
years. 

21. That she Clergy are wronged by the Statute efMortmain 0 

Here's all, and more then all that's true*, and more than e- 
nough, to let the Reader fee that the Writ Circumfpefie agatis, 
jtvas but a face put on for the prefent, after laid afide , and the 
Clergy left to the bare Canon. They likewifc mew what the 
Clergy aimed at : and in that they did not obtain was to be 
attributed to the refolution of the Laity, and not to any neglect 
in themfelves, for the Arch-Bi(hop died in the fervice, and 
it's thought that grief for thefe matters was no little caufe there, 
of. But the times within a while grew troublefome, and the 
King in purfuit of the French Wars, being unadvifed in 
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Articuli in his way angred the people by his arbitrary levies of men and 
Cleru money, as it brought forth a State- fcoul, little inferfour to a 
quarrel. And to pacific the Clergy, he granted them' the Writ 
Sm itconfuh at confultatione babenda in all matrimonial and teftamentary 
r*.i*£.i. cafes, which were of their leaft doubted privileges-, and this 
qualified the firft Article of complaint next foregoing, if fuch 
caufe they had of complaint * and this Was all that the Clergy 
got at 'Edward the firiVs hands. Edward the fecond was a man 
that was neither well affe&ed to Rome, nor weak in fpirit, and 
yet fo unhappy that his way neither promifed good fuccefs,nor 
evet had it and fo he became a fervant unto the humours of 
liis fervants, to keep his head above water i but efpecially after 
he was chafed by the Scots, and quite out of breath, he calls for 
help of all , but firft of the Clergy, and befpeaks them" with 
. the Ordinance of Articnli Cleri y wherein he gives fame fatif- 
fa&ion to the complaints formerly mentioned, which it feerrw 
by Baromus, were exhibited in Parliament. 

Ecclefiajiical cognifancc extendeth unto Tythis t 6bU* 
cap, r. tions, and Mortuaries \ and to pecuniary r^com fence. 

In the firft times negled or denyal of Church- duties , was 

punilhed in the King's Court by fine. Afterwards the Eifhop 

was joyned in that Work, and the Tythable goods were feHedj 
LLutifred. e jg^ t p arts wb^^Qf were t a ken to the Lords and the Bifhops 

l/kdw c 6 ufc-by moyeties a ninth part left to the owner, and the tenth 
Li.Catwt 'c.2. to the Church i hor had the Bifoops any peculiar Courts of 
' cognifance of caufes till the times of the Normans i nor as yet 
m thofe times had they power to all intents v for though it 
be true, that the Roman Tribute of Feter- pence was allowed by 
LJ^GuJio c the Conquerour's Law to the Bimop's Court, yet we find na 
SpiiiUg'.iio. ' for Tythcs and other profits tobe recovered by the Ecck- 
fiatt ical Court till about the end of Henry the fecond's Reign,or 
King Steven's time * for at a Council at London in Henry the 
fecond 's time it was ordained,that three fummons in the Pope's 
&im*s7om,7. namc fh° u l d I* madero fuch as payed not their Tythes , and 
f. 661. m ca k tncv tnCn tefufed.they (hould be Anatbema:gnd after that 
Jin. 1 17 5. time in a Council at Oxford under St even Arch-Biftiopof Caw 
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urbttry it was decreed that the Laity ihould he entreated fvrik Articuli 
to pay their Tythes, and then if neceffity require, that the* C/f r/. 
Ihould be compelled by Ecclefiaflical cenfure; ib as thejr Baronius 
power crept up by degrees in recovering of Churched uties, as ^nnal. 1 1 1 1. 
it did in Teftamentary matters * and at length Henry the third * 9t 
worn and fpent with the Barons Wars, about his latter end 
yeilded to Boniface the Arch- Bifhop his importunate demands, 
and firft gave liberty to the Clergy to be their own Judges ; 
and yet the Lay- Judges, although divers of them wereClergy- 
men did not fuddenly forbear till this Law came, which ga ve 
fomefatisfadiontothe.firftand fourth Articles of complaint 
foregoing. 

Ecclefiaflical cognifance extendeth not to a fourth cap. a 
part of the fyke* of any Living&or to pecuniary vtultts 
for fin 9 faving by way of commutation* 

The complaint of the Clergy in Henry the third's time was a- 
gainft the King's prohibition in cafe of Tythes indcfinitelyifor in 
jthojfe times, and afterwards in Ed*, the firft 's time, the King's 
Court had the cognifance of all Tythes , and therefore in the 
Statute of c.5. the Writ of Indkavit was allowed in cafe 
of right of any portion of Tythes i yet the Church ftill gained' 
ground,and about, or before the death of Edward the firft , the 
Temporal Judge had yeilded unto the-Clergy the cognifance of 
a portion of Tythes under the value of the fourth part, (Tor in ^ r f, Ct lw 
the Article next foregoing the Clergies complaint was, that the 
King's Juftkes held cognifancrof the fourth part ) and here 
they were confined thereto by this Law,which the Clergy coukl 
never remove. 

For violence done to Clerks , the offender fhaff render ca p ? . 
damage in the King's Courts but Excommunication^ Pe- 
nance, and Commutation fhall be in the Bifhopj Court. 

The Canon- Law had an ancient claim to the Protection of 
Clerks, both as touching their perfonsand eftates \ and prevail* 
ed ,fo far , as they were thereby emboldned to orfer violence 
urito ot,h«rs. But as J:fon»erly (hewed,hy.a Law in Henrythc 
time, ite Xempoal Judge -refumed his original. 

power. 
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Articuli power \ and this became a fore evil between the Clergy and 
Cleri. Laity, for though it were allowed that Clerks (hould not be 
fued but before the Ecclefiaftical Judge in fuch cafes , yet it 
was no warrant for the Laity like wile to be called before the 
Ecclefiaftical Judge in fuch cafes , and therefore the Clergies 
complaints (bew that the matter was doubtful , and that the 
Lay- Judge generally maintained his jurisdiction, although 
fometimes he difclaimed it, as it may appear in the cafe of a 
Trefpafs in the nature of a riot committed upon the priory of 
St. John's of Jerufalem in the feventh year of Henry the third, 
Fu$. ^ at . wnen as i t was adjudged per curiam, that it belonged to the 
prohibition 20. Ecclefiaftical Court to punifti : But in Edward the tirft's time, 
r ' **by the Ordinance of Circumfpe&e agatis, and Articles concern- 

ing prohibitions* the difference was made between damages 
and pro reformation, and the fame affirmed by this Law, and fo 
the matter fettled, and the fourth Article of the Clergies com- 
plaint in fome mcafure fatished. * 

cap. 4. Defamation within cognifance of the Ecclefiaftical 

Court 3 and corporal penance therefore^ and Commuta- 
tion. 

The words are general and peremptory with a non objiantc 
the King's prohibition, and yet the Law afterwards rcftrained 
the fence to defamation for crimes or offences triable in the Ec- 
clefiaftical Court : and this gave further fatisfadion to the 
fourth Article of the Clergies complaint foregoing. 

Tythesof new Mills may be recovered in the Ecclefi- 
aftical Courts. 

This Ty the of Mills was a new encroached Tythc never 
mentioned in any former Law of this Kingdom,nor'demanded 
by the Synod at London , Anno 1173. which mentions Fruif- 
Trees,young broods of living creatures that are tame,Herbage, 
Butter, Cheefe, with other particulars, but mentions not new 

Btncus Tom.7. Mills * Its true ' l ^ at ancient, y Mills paid Ty thes, but fuch they 
661. were, which were ancient, and had paid the fame by cuftom i 

JJX.c.% C? 9. and fuch as by Law in the Confeffor's^ime were declared to be 
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given a Rege Baronibus & popnlo. But by the fecond Article of Articuli 
the Clergies complaint next foregoing , it appears that the Cleri. 
King's Mills refufed to pay this Tythe j now whether the" new 
Mills were called the King's Mills, as being made upon the pub- 
Ikk ftreams by the King's licenfe > or whether the Mills newly 
made within the Demefnes of the Crown it's not to be infixed 
upon > but it's evident, that till this Law made, the new Mills 
would not Tythe their labours. 

One and the fame matter may be tryedat the Common c ,p. ^ 
Caw, after Sentence in the Spiritual Court, in divers re- 
fpe&s. 

The great fore that was complained of, was that the Clergy 
after purgation in the Ecclefiaftical Court made, were proceeded 
again ft in the Kin gt Court in cafe of breach of peace, or Felo- 
ny, as may appear out of the i6tb. Article of the Clergies firft 
complaints, and the %th. Article of that taken out of Baroniw. 
Neverfhelels, the prefent Law fubjoyns an example of theque- 
ftioning a Lay- man in the Eccleiiaftical Court,in cafe of violence 
done to a Clerk, as a matter which may be tryed in the Eccle- 
fiaftical Court, and yet reviewed by the King's Court. , 

The Writ de Excommunicato deliberando {ball 
not iffue forth, hut upon evident breach of the Kings ca ?' 7 - 
liberty. 

This might be intended in fatisfa&ion of the tenth Article of 
the Clergies complaint in Baronius, and the tenth Article in 
the Clergies complaint firft recited > although that complaint 
both in the i&, 1 1, 1 2, and 3 3. Articles, feem to be but clamour 
upon Officers, and not the King's Court of Juftice. 

Clerks Officers to the Exchequer are to be correBed by c ^ €t 
their Ordinaries 5 and yet not tyed to rejldence during 
their attendance on the Exchequer. 

This is in part an anfwer to the fecond Article of the Cler- 
gies laft complaint, and a juftification thereof as a thing that is 
pro bono publico. 

Kk Ckrgj. 
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Qjcrgy-mens goods fliaU not be dijirained either in the 
High- way, or Sand nary- grounds , unlejs fitch as have 
been of late pnrchafe. 

The complaint exhibited in- tfwy the third's time, and the 
M. Article was only in ordinary perfonal Anions i but in the 
comp?aint made in Edward the fecond's time, Article 12. is, 
that ir's without caufe that they are fo diftrained. This Law 
yeildeth themfomewhat, viz. immunity from diftrefs within 
their ancient polTeflions-, whidvhad been by ancient cuftom pri- 
vileged, but yields nothing as touching their latter purchafed 
Lands, becaufe they had nofuch cuitom. 

High- ways and San&uaries fhall be free for fuch as 
abjure, fo as they JhaO neither be reftrtyed from liberty, 
nor nccejjaries kept from then*. Felons may make free 
con fcjfion to the Prieft without danger. 

The grievance in the 2 itb. Article of the Clergies complaint 
in Henry the third's time, and the ninth in that of the times of 
Edrv.2. are, hereby relieved* provided that the delinquent keeps 
■himfelf in due order. 

Houfes of Religion /hall not be opfreffed with coro* 
dies, penfions, or entertainments of great men. 

This anfwered the grievance in the 42. and 43. of thc firft 
complaint, and the 1 %th. of the latter, and in effedt little other 

than what was formerly fettled by IV fjl.i. cap. 1 . 

' * . ' * > "., 

The King's Tenant may be sited before the Ordinary 

out of their own Town , and if Excommunicated for 
want of appearance^ the Writ de excommunicato ca- . 
piendo Jhall be awarded. . . ! 

A. remedy this was againft the grievances m the 12. and 33; 
ArTiclesof the fii ft complaint, and in the 10th. Article of the 
laft fcedule of complaints. And thus the Clergy have gotten 
the day of the King's Tenants, which they had been" ftriving 
for ever face the conqucft, as. may appear by what hath been 

formerly 
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formerly faid i and now the Kite's Tenants are in no better Art iculi 
condition than other men, viz. they may now be excommuni- CUru 
cated without the King's licenfe ; nor is the anfwer Kunquam 
fttit negatum to be referred to the point of Excommunication > 
for that power was denyed them but unto the citing them out 
of their own Parim, which cannot be found to be denyed to 
the Clergy, by any thing that yet appeareth. 

A Clerk, prefented and found unable by the.Ordinary, cap. 13. 
JhaB be tryed again by the Eccleftajlical x and not the 
Lay-Judge. 

Although the fitnefs or fufficiency of the party prefented, is , 
to be examined by the Ordinary, yet the civil Magiftrate hath 
power in action brought to enquire and determine whether 
the Ordinaries work was rightly done, and fothe ijth. Article 
of theJaft complaint anfwered. 

EleUions pall be free. cap. 14. 

The Law was of the fame with this in the Stat. W. 1 . cap.<$. 
which fee before > and it may be that the iniquity of the times 
continued notwithftanding, and fo occafioned the renewing of 
this Law. 

A Clerk, having taken SanUuary fiall not be compel- w * , ^ 
led to abjure. 

Ner after confeffion of the crime^ or appealing others ca f- 1$ - 
before the fecular Judge fl)*U be denyed his Clergy. 

Although the Temporal Courts proceeded not fo far a-s 
topafe fentence agatnft a Clerk that had taken Sanctuary \ 
yet they proceeded to enquiry, as may appear by what was 
faid formerly concerning the StacJiPlffr. 1. cap. %. and therefore 
though this Law in the 1 5*6. Chap, allowetli that a Clerk in 
Sandhiary, (hajl enjoy his Ecclcfiaftical liberty, yet the Words 
legi Kegni fe reddens arc inierpofed and the rcafon is becaufe 
'the King upon indidmcnt found, had right to the delinquents 7 ^ *■ . 
goods and profits of his. Lands, until*due purgation, and then t!t \ f'"" 
his Lands were by a Writ ou&of the Chancery to be rcQored to J atiUii ' M ' 
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him again* nor could any purgation regularly pals before the 
party was indicted. 

No religions Houfe fit I? be charged with Tax to any 
*n Jt '^fatriour without the Realm of Ehglandj/wr fh all fend 
* 3 5 to, any vifitatijn out of England. 

This was neither at thercqueft of the Clergy nor aft of 
kindnefs intended unto them,but for the good of the Kingdom, 
to prevent the bleeding of the Treafure of the Kingdom into 
Foraign parts. . 

,SUi«. Chart* patron 0 f Abbies flail ham their cuftody duringtheir 
ca *'"' vacancies. ' 

This was the ancient Law, now revived by the Clergies con- 
tent and intended for" the fafeguard of the Revenues of the 
*Houfes,and their maintenance > and therefore it's with a ficut 
fuperius diftum ejf, cap. 5. 

Stat diprifjs Goods of the Clergy freed from purveyance^ Tfn<* 
hJ.x. lefs tkej will. - 

It was a favour given by Edw. 2. to the Clergy to gain their 
good will after the death of Gavefitnjhe (hameful defeat recei- 
ved in Scotland, and fome particular teftimonies of God's dif- 
plealure, whereof he began to be fomewhat fenfible. 

Stat.de §uo fr.anchifes holden by prefcription or Charter confirm- 
WpraAto. anc i ftyals by Quo warranto allowed to be in Eyer.* 

1 8 1 ' It was the common (hare of the great men, but efpecially of 
the Clergy to have their Franchifes expofed to the prey of the 
Eagles, or to fuch as hawked for them s and it's likely the King 
had not foeafily forgone his prize, if all the fat had fall'n to his 
own (hare.i but perceiving that more benefit came to his in- 
ftruments than was meet v and himfelf little the better thereby > 
he faerificed his Judges to the people, ..but it was to his own 
behoof, and fo gained both credit and favour from the peo- 
ple* and profit to himfelf v and in fome mcafurc fatis- 
fied the 48,^, 50, Articles of the Clergies complaint in the : 

! • \ time,.. 

r 

Digitized by .Google 



The Govern- CHen.3. Ww. x^Kings of 345 
mut of 2 Edw. a. <>EngUnd. 



rime of the third, and the 15^. Article of their laft 
complaint. 

Lands -or Ten e math aliened to a Religions hcufe flail 
ej cheat to the lord, if the alienor ta^e the fame back^ to ***** 
hold of that , houfe. *MT- 

The ground hereof principally was the prejudice done to 
the Lord by deftru&ion of the Tenure, albeit that it had been 
an ancient grievance complained of in the Saxorrt imc<y hat the 
Clergy were covetous, and fwallowed down eftates.and there- 
by weakned the Kingdom : But now they are become even 
cheaters, ferving the turns of treacherous Tenants that would 
give their Lands by compact with the Church-men to receive 
them again from them to hold of the Church, which was a 
liberty that men thitfted after in thofe times wherein the 
Church' men were more adored than their Images. It Teems Bra8o», Ub.\. 
this Law was made after Station's time, if that be true in the An- 
fecond Inftitutes : for he faith that a man may give his r "Jj- t f at ' 
Lands to any one, whether Chriftian or Jew, or religions per- cbsyt^cap^t 
fon, and nothing (hall hinder it but the fpecial refer vat ion *V 4 f $ 7*. ' 
of the donor > and yet he faith that fuch gift or grant takcth j$ Y aBm,\&.x. 
not away the right of the Lord Paramount in his Tenure, al-.c*p. 10/0.27. 
beit the gift be in free Alms. Neverthelefs it feemeth to be - 
fuch reftraint: as the Templars and Hofpitallers were fain to » 
find out anew way,which was to protect mensTencmcnts from 
execution of Law by levying crotfes thereon, albeit the right 
of the Lords was not barred *, and therefore Hdn>. 1. provided Stat.1Ve[\,2. 
a Law to make this alfo in nature of a Mortmain within the C ap. 32. 
Statute made in the feventh year of his Reign , cabled the 
Statute de Keligiofis; by which it was enacted, that in cafe of Stat, de Ke~ - 
fuch alienations in Mortmain, the Lord mould have liberty to Hghfis, 
enter > if he failed,then the Lord Paramount,or if he failed, the 7 £. 1. 
King mould enter, and difpofe of the fame* and that no licenfe 
of Mortmain fhould be fued cut, but by the mean Lord's aflentj 
and where part of the premifes remain Hill in the Donor, 
a # nd the original Writ mentioneth all the particulars. And 
thus at length was this iffue for the prefent flayed , which hi* 

thcrto-> 
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<fe ^- thereto wafted the ftrength of the Kingdom, and by continual 

mortizwdis current emptying it into the w^re mortuum of the Clergy cbn- 

ffrr/'/. fumed the maintenance of Rnight~fcrvice, by convening the 

tey?. famcfo Gk;K-f^vicc.; ... . . \ • ' v •. >. 1 

m^chjYta No Judge flail compel a Free-mart toma\e Oath with- 
19- out the Kings command* '-■ ' ' ' ' 

Mw.$u(l. ^° ' s tne ^ cncc °^ ^ aw rcn( ^ rc ^ by an ancient Authour % 
ca p. f cc l m and I hope I fhaltnot wrong the Tixt, if I affirm that the Ec- 
clcfiafiical judge was included wiihin the equity, though 
properly he be not Balivnr \ for the Law intends to (hew that 
it's a liberty that the Subject hath,not to" be compelled to take 
Oith without the King's efpccial command: and' py confe- 
quc eeit mcwcthaUo that the King at that time , and until 
thai had the directory of Oaths •, for it was an ancient liberty 
f,! >/cn in the King's Charters unto fuch as they pka'Ced,. viz. to 
Malhsb J impofe Oaths, and to punifli for breach of Oath , and'this 
* q. Rcilibi. P 3 ^ uaAts the word Aths: or Aihas\ and fo Edmund the 
Saxon King gave to the Abby of Glaftenbnry among!} other 
Athas& Orduhs s and the Church- men thatfirft procured va- 
cations from fuits of Law during holy times t procured a Law 
t j ta * t0 ^ c f^tl'ed by -Edward the Saxon King,and Gunthume the 

dj.La.eafy. DanCj t h at Ordeal and Oaths mould be forbidden upon the 
holy Fcafts and lawful Falls. And a wonder it is how, it efca- 
ped the gripe of the Clergy fo long, who catched at any thing 
that had but a glance of God's worfliipin it. And if this were 
the Subjects liberty, not to be compelled tofwear, furely.much 
more not to be compelled to accufe himfclf , unlcfs by the 
Law he be efpecially bound for it is GlanviVs rule, Ob infami- 
Tra3on,lib.$. ***non folet juxta legem t err £ aliquis per legem apparent em fe 
c*j>.7.j<>.ic6. purgare nifi prius conviaus fue-rit vel confeffus in curia. But the 
power of the Clergy now was grown ft rong , and. they begin 
to remember, thcmlelves-, and that Oaths arc of a holy regard, 
and they men for holinefs belt able to judge when, and to 
- ' whom they (hall beminiftred,and therefore .now they begin 
to enter their claim, and to make a fure Title, they get a grant 
from Pope Innocent to Steven Langton Arch- Biftiop of Canter- 

bury 
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bury,oi afaculty of licenling adminirtration of Oaths during 
the time of Lent i and he accordingly enjoyed it during the 
mad time of Henry the third. But Edward the firft quarrelled 
it, and left it queftionabje to Edward the fecend > who being 
in his condition as a loft man had k£> care of tuch fmaller 
matters, and therefore allowed that his Judges of Ailiies 
(hould belicenfedby the Arch-Bifhop to adminifter Qaths in %j£ntiq. Brit, 
their circuits in the facred times t)f Advent and Se pt Halfwit: IccUJ.ig?, 
and this courfe continued till Henry the eighth's time. The 
Clergy having thus gotten the bridle , gallop amain ; they 
now call whom they will, and put them to their Oaths to ac- 
cufe other men or themfelvcs, or elfe they arc excommunica- 
ted j Henry the third withftcod this couifc, if the Clergy-mens 
complaints in the times of that King, Artie, p. be true, and 
notw'ithftandingthv fame, the Law holds it's courfe , and in 
pur (bancc thereof we rind an attachment upon a prohibition in 
this form enfuing. . 

Tut the Bifhop of N. to his pledges, that he be before our r 
Juices, to (hew caufe why he made to be iummoned , and by S ' J " * : 
EcclefiafticaJ cenfures, conftrained Lay-perfons, Men or Wo- 
men, to appear before him to fwear unwillingly at the Bithop's 
plcafure„to the great prejudice of our Crown and dignity, and 
contrary to the cuftom of the Kingdom of England. And 
thus both King and Clergy were at conteft for this power over 
the peoples conferences, to which neither had the right other* 
wife than by rules of Law« 

" * t 

Bigamijis faatt not he allvwed their Clergy 3 whether s g. 
tie? become fuch before the Council of Ly ons> or fine c \ 4 j?^, Jf*^* 
and that Conjlitution there made foall he fo confirued. 

Whatfoever therefore their Synods in thofe times pretend- 
ed againft the married Clergy, feemeth by this Law that they 
had Clergy that were married once and again-, and yet before 
.and" afrer the Council were admitted as Clerks in the judge* 
^ent of the Law. But the general Council intcrpofes their 
authority, and deprives them that are the fecond time mar- 
ried, of all their privileges of Clergy. It was it feemeth 

• twenty. 
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twenty years arc ~^rc after that Council, before the Church- 
men ir Vntlj ■>•>'. w^rc throughly reformed for either fome 
were lull F . :mi at the making of this Law,oras touching that 
poin f it > j> vain i r.or is it eafie to conceive what occalion 
(ho Id after folcr p 4 time move fuch expofition , the words 
of the Confti-utLn being Bigamos omni privilegh clericali 
. . declara.uusejj'e tiudatos.^ovr whether this flow Reformation 
Genera arofe fron the defect in Law , or in obedience thereto, may be 
Lonnc , gatheud from fome particulars enfuing. Firft, it is apparent 
that the Canons of general Councils,^ Howitff ,had formerly of 
ancient times gotten a kind of preheminence in this Nation > 
but by what means is not fo clear. In the Saxon times, they 
were of no further force than the great Council of this Ktng- 
dom allowed by exprefs ac"r. For the Nicene Faith ,/and the 
firft five general Councils were received by Sy nodical con- 
firmations of this Kingdom made in the joynt meeting both 
of the Laity and Clergy > and during fuch joynt confulting 
the fummonsto the general Councils was fent to the Kiq£ to 
fend Bilhops, Abbots, cW. but after that the Laity were exclu- 
ded by the Clergy from their meetings, and the King himfelf 
alfo ferved in the fame manner » the fummons to the general 
Council iflued forth to the Bilhops immediately r and in par- 
ticular to each of them , and to the Abbots and Priors in ge- 
B'tnctutom.ii neral > by vertue whereof, they went ineonfttlto Regie, fand 
Pf>*-P*&67-\ fometimes siege re nitente) and appeared either perfonally or by 
M.Parit. pr 0X y t Others came as parties, to give and receive dire6Hon,or 
hear fentence in matters tending to fpiritual regards; and 
forthis caufe itfucd fummons fometimes even to Kings > as at . 
the Council of Lyons aforcfaid,it's faid, that the Pope had cited 
sieges tent & alios mundi prineipes & diUum princspem y mean- 
M. Tarif. ing Henry the third s the matter was for afliftance to the holy 
\An n^j. War s and to determine the matter between Henry yd, and his 
Clergy- men. And as in that cafe, fo in others of that kind, 
Kings would fend their AmbaiTadours or Pro&ors , -and give 
them power in their Princes name interejptndifra&andi, commn- 
nicandi & concludendi. Firft, of fuch matters qu* ad reformatio* 
firm Ecclefa univerfalis in capite & membris^ then of fuch as 
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concern fidei orthodox* fulciamcntum^ Reguntqtte ae principnm BincusT*m.i. 
pacificationem, or any other particular caufe which occafionally v - 9*3- 
might be inferted : fo long then as Kings had their votes in ^^om.^F.u 
the General Councils, they were engaged in the maintenance 11 ' 
of their decrees , and by this means entred the Canon-Law 
info Kingdoms. Nor was the vote of Kings difficult to be 
obtained, efpectally in matters that trenched not upon the 
Crowns for the Pope (knowing well that Kings were too 
wife to adventure their own perfons into foraign parts where 
the General Councils were holden, and that it was thrift for 
them to fend fuch proctors that might not altogether fpend 
upon the King's purfe) allowed Bifhops and Clergy* men to be 
Proctors for their Princes , that in the negative they might be 
fii immieiy and lefs active » but in the affirmative zealous: and 
fo make the way wider by the Temporal and Spiritual vote 
joyned in one. Neither did Kings only fave. their purfe , but 
they alfo made their own further advantage hereby * for by the 
engagement and refpect, which thefe his pro&ors had in Coun- 
cils , they (being for the moft part fuch as were had in bell 
cfteem) obtained- better refped to the caufe that they handled, ' 
and fpeedier difpatch. 

Neverthelefc the cafe fometimes was fuch as could not 
expect favour, and then as the King's temper was they would 
fometimes ride it out with full fail , and to that end would 
cither joyn with their Ecclefiaftical Proctors fome of the Ba- 
rons, and great men of their Realm, to add to the cry , and 
make their affairs ring louder in the ears of Fame , ( although 
the Pope had the greater vote ) or otherwife would fend an 
inhibition unto their Proctors and their aflirtants s or an injun- 
ction to look to the rights of the Crown ( as Henry the third w ^ 
did at the Council at Lyons ) and this founded in nature of a 
proteft, and (within the Realm of England) had the force of *' 2 
a provifo,or faving.But if the worft of all came to pafs , viz, 
that the Council paiTed the caufe againft Kings without any 
inhibition or injunction : yet could it not bind the Law of the 
Land , or Kings juft prerogatives, no not in thefe times of 
Rome's hour, and of the power of darkneft ; For at a Synod 
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holdcnby ArchpBiuic^ 1280. the A&s of the 

Council of Lyons were ratified, and amongft others, a Canon 
againft non- reildency and pluralities > and yet neither Council 
nor Synod could prevail , for in Edward the fecond'r time an 
Abbot preferring to a Church vacant (as was fuppofed ) by 
tfie Canon of pluralities, the King whofe Chaplain was di- 
A ' Brit ^ Ur ^^» enjoyned the Abbot to revoke his prefentation upon 

frc!ef% 10 ^bisgiound, Cumigitur^&e. in£ngH(h thus : Whereas therefore 
' thai decree bind ah not our Clerks m our fervicejn regard that the 
Kings and Princes of England^/rm time to time have enjoyed that 
liberty and prerogative^ that their Clerkf tebiljt they attend upon 
their fervice jhaunot he conjhained to undertake holy things ^ or to 
be per fondly reftdent on their Benefices, &c 
■ And if this prefent Law be confidered whereof we now treat, 
which took leave to enadt a fence upon a former Canon fo 
long fmce made > and (which is all one) to make a general 
Council (willornillit) to tread in the Heps of air Englifti 
Parliament, or ( which is more meanjtofpeak after the fence of 
an Englifh Declaration that had not yet attained the full 

300/7: pi r growth of a Statute, as was then conceived-, *k will evidently 
appear, that the power of a Council made up of a mixture of 
a few votes out ot feveral Nations, or the major part of them, 
being unacquainted with the Laws and Cuftoms of Nations 
(other than their own ) was too mean to fet a Law upon any 
particular Nation contrary to it's own original and fundamen- 
tal Law. And as the Voters fent to the general Councils 
from England were but few, fo neither were the Pro&ors, as 
may appear from this!, that Pope lmocent out of his modera- 
tion, if we may believe it h and to avoid much evpence, as he 
faith , did order that the number of Pro&ors in fuch cafes, 
{fcould be few : but in truth the times then were no times for 
moderation amongft Popes and their Officers , and therefore 

, it was another thing that pinched > for multitude of Proctors, 

if their number had not been moderated, might perhaps if 
not prevail, yet fo blemifh the contrary party , that what the 
Pope fhould get, mud coft him lpfs of {birits if not blood > and 
although the Bifhops being raft Friends to the Pope by vertue 

of 
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of their Oath did prevail in power, and the Pope had the 



control of the Council : yet the exceeding number of the Pro- 
dors on the contrary ,might render their conclufions fomewhat 
queftionablein point of honefiy , as being made againft the 
minds of the greater number of perfons prcfent, though their 
votes were fewer. To avoid this difficulty therefore for more 
fureiy (ake,the Popes enlarged the number of voters ; for 
whereas it feemeth to be an ancient rule, that only four Bifhops 
fhould go out of England to the general Council, in after ages 



Hoviicn. 



not one Bifhop could be fpared, unlefs in cafes of great and ^ n 
emergent confequence > as may appear by the Pope's Letter to 9 ' 
Henry the third, and the cafe required it ; for the oppreffions 
of the Pope began to ring fo loud, as the holy Chair began to ^ p ar it. 
(hake. Neither did Kings confine themfelves to any certain ^jn 4 1Z4y . 
number of Pro&ors, notwithflanding the Pope's moderation \ 
♦ but as the cafe required fent more or lefs, as unto that Council 
at Pifa, for the compofingand quieting that great fchifm in 
the Popedom, Henry the fourth fent folemn Ambafladours,and 
with them nigh eighty in all. But unto the Council at Baftl y 
Henry the fixth fent not above twelve or thirteen, as Mr. Sel- 





■ 







to 1 

remonftrate their complaints of the extortions of the Court at 
Rome, their Legates and EmuTaries. The fum of all will be, 
that the Ads of general Councils, were but Councils, which 
being offered to the fence of the Parliament of England 
might grow up to the degree of Laws, if the Parliament liked 
them. 

Neverthelefs National Synods in England , undertook the „ . 
quartelof genml Councils: for Arch-Bimop Pecfyam in * s y nods ' 
Synod, 1280. enjoyned the conttitutions made in the Council 
at Lyons, to be obferved under a curfe without confutation 
firft had with the Parliament , or before he knew whether 
they would be right or wrong v and before him Boniface made 
conftitutions in oppofition to the cuftoms of the Kingdom, 
foas the matter was now come to a kind of conteft, whether 
Synods or Parliaments (hould bold fupremacy in doubtful 

LI 2 cafes 
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cafes concerning the limits of the Ecclefiaftical and Temporal 
power : for henceforth Kings muft bid adieu to the Synods, 
and lit no more amongft them> and Synods now think them- 
felves free toconftilt and determine what they pleafe without 
fpeaking under correction \ nor was there other remedy left to 
Kings but threats, by Writs direded to the Bifhops, firmiter 
&44 Tartiaih' tobiHmU quod ficut Baronias quas de liege teneut dtligunt nxBo 
18 H. t. mm, prafumunt concilium tenere de aliquibus qua ad coronam 
17. Regis attinent vel qua ad per fonam Regis vej jlatum fuum vet 

ftatum coHcilii fui contingunt, quod ft fecerint Rex inde fe capiat 
ad Baronias fuss. 

And this prevailed fo far as the BUhops durft not adven- 
ture too far left they (hould go beyond their guard s and 
therefore they come and ask leave of the Parliament in cafes 
that trenched upon the Law of the Kingdom^ as they did in the 
. , cafe of baftardy, wherein they would have had their confent 
Stat.JMcrton* ^at children born before marriage might be made legttimateby 
ca P -9 the marriage fubfequent , and yet they could not prevail , for 
they wereanfwered Nolumus leges AnglU w*f<*r/,notwithftand- 
ing that the Canon- Law, and the Laws of the Normans tided 
with them and fo they obtained not their defire , although 
they ftill retained the Trial of general baftardy unto them- 
felves. 

Neverthelefc the times were fuch, as Kings being too weakly 
% afllfted by the people, and the Clergy ftrongly feconded by the 
Pope, they took advantage of thofe times of diftra&ton, foas 
to hold thcmfelves no farther obliged to the King , than the 
Pope, and their own covetoufnefs would allow them > and to 
make all furc, they had fettled it fo far as they were able by a 
conftitution, that the Clergy were not bound to aid the King 
... Vapa inconfulto-y and they put it in pra&He in a Synod under 
uA»t,q b it. Aic h ; BiOiop WM*jfr % Mm 129%. in the timeof Edward the 
hrft > and although the King prevailed in the conchifion at 
that time, yet from the times of Henry the third,the Clergy for 
future times, granted their aids to the King by themfelves, and 
apart from the reft of the body of the Kingdom , and held 
themfelves not bound by any aid granted by the Parliament » 

albeit 
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albeit that their own aids granted in their Synods were not ob- 
ligatory unto the body of the Clergy in this Kingdom, unlefs 
firft allowed and confirmed by the Parliament. And thus is 
England become like a two bodied monfter (imported with 
one pair of Legs. 



CHAP. LXVIL 

Of the condition of the Free-men of England , of the 
grand Charter > and other Statutes during the Reigns 
of tbefe Kings. ... 

SHattered afunder by broils of Civil Wars, the Free- men 
having laid afide that regard of the ancient mutual cove* 
nant, and bond of Decenners are now become weak, and al- 
moft enthralled to the luft of Kings, Lords, Pope, and Englifli 
Clergy iand therefore it's no wonder if Taxes and Tributes wore 
many and new, although moft of them defer ved not to march 
under any banner but the colours of oppreftion i nor did any 
thing fave them from the worftTenure of all,but the feveral in- 
terefts of thofe fuperiour powers which oftentimes did juftle 
with one another, and thereby gave the Commons liberty to 
take breath, fo as though for the prefent they loft ground and 
hunted upon a cool fcent, yet they Mill retained the prey within 
their view. Sometimes they were call far behind *, other times 
they recovered themfel ves » a truce is cryed, and Laws are made 
to moderate all, and determine the bounds of every one* and 
thus comes the grand Charter into the publick Theatre. The 
Hiftorianfaith^it was the fame with that of Kingjb&*7 fram* 
ing and yet by comparing them together, we rind them difa- 
greeingboth in words and fence, and therefore (hall fum the 
fame up as (hortly as I can, obferving the difference of the two 
Charters as I pafs along. The firft Chapter concerned the 
Church, of which Efficient hath been fpoken. UagPoatt*. 

The Free-men fhaU enjoj/thefe liberties to them and f4? l; 
their heirs for ever. The 
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Mag.Cbarta, The heir in Knight- fervice Jball fay the ancient relief 
CJ P S- That reliefs were fettled by the Saxons, hath been already 

(hewed, and alfo that they were continued and confirmed by 
Henry the firft ; only in thofe times they were paid in Horfes, 
Arms, &c. but in after times all was turned into money, which 
was more beneficial for all. 

cap. 4 ; Lords Jball have their Wards bodies and Lands after 

r,J<Sut.Je homage received until the full age^t hough the Ward be 
mrJ^i h\f ormerly knighted. 

Ghnv. lib 6. The Law °^ Wardftiip may feem more anciently feated in this 
cap. i . # 4 . Kingdom than the Normans times,for if the Statutes of Scotland 
bear any credit , that Law was in Scotland before thofe times. 
The Lords were not to have the Wardftiip before they were 
poflTeiTcd of the Tenure, becaufe it was theirs as a fruit of the 
Tenure, according to the Saxon Law concerning diftrefs, that it 
could not be in the power of the Lord to diftrain till he was 
Stat. JiLtrlb. polTefTed of the fervice. ' And if by fraudulent conveyance the 
cap. 6&7. heir did hold the Lord out of pofleffion, a Writ of Ward did 
lieagainft him'-, and if he did not appear the Lord might feife 
the Lands, unlefs in cafe of Wardftiip fcrcaufe de guard. 
And in cafe the Lord would hold the Wardftiip longer than 
Stat.Marlb. the full age of the heir, an Affile did lie againft the Lord, for 
cap. the heir could not enter without livery.Butif the heir were of 

Trcrog. %£. full age at the time of the Anceftor's death , the Lord could 
ca P' 3- not enter the Lands i and yet he (hould have a relief, and the 
- primer feifin. 

And if the heir entred the Lands before homage done, he 
gained no Free- hold, though he were Knighted before , as this. 
?• crj£. Keg. Law providetb : for it may feem that thefe times of civil War, 
cap. rj, brought forth a trick of Knighting betimes, as an honourable 
encouragement for young fparks to enter the field before they 
were coropleat men of difcretion to know whether the caufe of 
War was good or evil : and yet reafon might induce a conceit 
that he that was thought meet to do Knight- fervice in his own 
perfon, might expedt the maintenance fit for the ability of the 
perfon and honour of the fervice. 

Grantees 

/ 
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Grantees or their Aligns > or Committees ofWardfhips Mag.Cbarta* 
Jhall preferve the Land, &c. from Waft, and the Te- 
nants from extortion. 

They Jhall field up the fame flocked if they receive"*' 6 ' 
them flocked. 

The fir A of thefc is the Law of common reafomfor it's con* 
triry to guard ianftiip, to deftroy that which by their office they 
Ought to preferve. As touching the words of the Law , the 
Grantees are omitted in the Charter of King John \ and alfo 
their Affignees, albeit that doubtlefc they were within the in- 
tent and meaning of the Law. The matter declares plainly not 
only the opprelfion of Lords upon their Wards , but alfo the 
corruption even of the Law it felf,that at the firft aimed at the 
good of the publick, and honour of Knight* fer vice, but now 
was degenerated into the bafe detire of profit, by making mar- 
ket of the Wards eftates and marriages, that brought in (trip 
and waft of Eftates, and niggardly neglect of the education 
and training up of theperfonsof the Wards, and an imbafing 
of the generation of mankind and fpoil of times. Nor did 
thefe times ever efpy, or provide againft the worft of thefc, but 
only endeavoured to fave the eftate by puniftiing the waftcrs in 
damages by this Law, and by forfeiture of the Wardfhip by a 
Law made in the time of Edward the firft \ and this as well StJt Gloe ^ 
for Waft done during the time of the cuftody, as in the life- C ap. ~. 
time of his Anceftors, by another Law in Edward the firft 's 
time. And becaufe the Efcheators and their under Officers Stat. Ac vaft§. 
ufed to ferve themfelves out of the eftates of minors before they to E. 1. 
certified to the King his right , and thofe were not within the 
Law of Magna Cbarta^ or at leaft not fo reputed. It was there- *^ rt ' c - f u P» 
fore afterwards provided, that thefe alfo {hould render damages C9rt ' ca P' 1 8 * 
in a Writ of waft to be brought againft them. 

The marriage of Wards Jhall be without difparage- cap. 7. 
ment. ' 

It was an ancient Law among the Germans, and the Saxons Tacitus mot. 
brought it hither, and as a Law fettled it that marriage muft be Germ. 

amongft 
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Mag.Cbarta* amongft equals, but the Danes and Normans flighted it,and yet 
it continued, and was revived. Now as the Lord had the tuition 
oftheWardinfteadof the Anceftor,fohad he the care of the 
marriage in fuch manner as the Anceftor might have had if he 
had lived. For in cafe the Ward were ftoln and married , the 
delinquent fuifered fine and imprifonment. Or if the Ward 
married without the Lord's confent, he (hall have the douhJc 
SmJMertm. value, and hold the Land over till fatisfaflion § But in cafe the 
c *t % *' Lord marrieth the Ward within fourteen years of Age to it's 
difparagement,he (hall lofe his Wardftiip thereby. And if the 
ca r Ward refufeth to except of a marriage tendred by the Lord be- 

W. \ c. 1*4 *° rc ncr Age of 1 6. years, the Lord (hall hold the Lands till he 
have received the full value i and in cafe where one Tenant 
holdeth of divers Lords, the Lords by priority (hall have the 
marriage* Thefe Laws were in ufe during the Reigns of thofe 
Well, i.c g 6, Kings although it cannot be certainly concluded hereby , that 
* ' the W i ves portion properly belonged to the Lord,as for his own 
benefit, partly becaufe the Female Wards mould have no ad- 
vancement, if it belonged to the Lords, and partly becaufe this 
forfeiture was given to the Lords in nature of a penalty, as ap- 
peared by the frame of the Statute oiMertotu 

Vtd*Stat. Widdofps /ball have thtir Dorter 3 inheritance, their 
McrtimxapA. inheritance which they have joyntlywith their husbands , 

¥ *' tu *^ e * r m * rria & e fr ee ty> '"d tbeir Quarantine. 

cap J * Wim due regard of the opinion of others, I (hall propound 
my own. It feemtth to me that the King is within this Law,as 
well as within the former Laws of the Normans, and thofe of 
Henry the fecond, that are of this kind \ and as he is within the 
compafs of every Law of this Charter, and that it is called the 
grand Charter, as moil immediately coming from the King 
to the people, and not from the Lords. Nor is there any 
ground that the Law (hould intend to give liberty to Widows 
of Wards, belonging to inferiour Lords to marry whom they 
will » and that only the King's Widows (hall be bound : Nor 
did this fuit with the conteft between the Barons and the 
King, that their Widows (hould be bound unto the King, 

and 
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and the Widows of their Tenants difcharged from their tut- Mag.Cbarta 
tiori > and therefore I conceive by the word marita^ium is not * 
meant liberty of marriage , but her marriage- portion , or 
rationabilis ^*r/,according to the foregoing Laws of Henry the 
firfl, and Henry the fecond and the Saxon cuftoms. But as 
touching the liberty of marriage it is defined and exprefled, 
that the Widows (hall not be compelled to marry, never the- GUnvlib r 
lefs if they (hall marry, they muft marry with the Lord's liking, cap. it. \ 
otherwife he might have an enemy to be his Tenant that might 
inftead of homage and fervicc, prove Traitor, and be his mine. 
Laftly, touching the Widows dwelling, the Law thought it 
unreafonable. that (he fhould immediately after the death of 
her husband be expofed to be harbour lefs , and therefore or- 
dained that (he might continue in her Husband's houfe forty 
days, if it were not a Cattle, and then (he was to have another 
dwelling affigned to Jier , becaufe by common intendment 
(he is not fuppofed to be a pcrfon meet to defend a Cattle; and 
this was called her §uarentine, which I met not with a* 
mongft the Saxon Laws, and therefore fuppofe it be of Norman " 
original. 

No Mam's Land jhdll be feifed for debt to the King fa 
long as the Verfonal Ejiate will fatisfic. Nor /hall bis **' 
fledge be troubled^ fo long as tie principal is faffivient f 
nnlefs he refnfe to fatisfie t and then the pledge Jhall re- 
cover in value. 

The firft part hereof, was thfe iffue of the Law concerning 
elegit ^ formerly obferved in the Saxon times \ for the regard of 
Law principally extended unto the perfon,next unto the Free- 
hold, and laftry unto the goods. The latter part of this Law 
was the Law of Pledges or Decembers in the fame times, unto 
which the Reader may refort for further light herein. 

Tie City of London, and other Cities ^Burroughs ^and cap. 1 r 
1 owns $ and the Cinque-port s> and other Torts jball en- 
joy their ancient liberties* 



■ 



" The whole Kingdom, and the members thereof herein ex- 

••V" Mm prefTed 

«S* . v ". ." • \ 

ft'*', ^ , - s 



2 j8 The govern- f Hen. 3. Edw.f. > K/ag/ 0/ 

mentofi Edw,2. $ England. 

^ _ • — - - - <• 

1 _ 

Mag.Charta. prefled had all their liberties faved from the dint of Conqueft 
by the Law of William thefiift i upon which, although fome 
SriJ. Spirit, of the fucceeding Kings did invade, yet none of them made 
fo.jyi. any abfolutedifTeifin, although diftuibancc in fome particu- 
lars. But King John did not only confirm them by his grand 
Charters, but by particular Charters to each Corporation, with 
fome enlargements , and in his grand Charter infertcd one 
• : c la ufe which in the grand Charter of Henry the third appeareth 
not, which thus enfueth, Et ad habendum commune concilium 
Regni it auxili'n afjidendU aliter quam in tribus cafibus prtdiUis^ 
which if the barbarifm of the Latine miflcad menot,is thus in 
Englifh. And to have right of Common Council, or to be of 
the Common Council of the Kingdom for the aflelling of 
aids, other than in three cafes aforefaid, viz. for redemption 
©f their Captive King, for Knighting of the King's Son , and 
for his Daughters marriage : becaufe thefe three might be due 
by the Common Law, the two latter by cuftora , the former 
by common right , although mentioned from the late dif- 
atter of King Richard , which King John might withmame 
enough remember, and exped the fame meafure from the cen* 
Cure of an unquiet conscience. I (hall not enter into debate 
concerning the omiflion hereof in the later Charters j pollibly 
it might feem a tautology. -Nor concerning the reftrlclion,. as 
if it did imply that the BurgefTes had vote only in cafes of 
general affeffments,but (hall leave it to the confideration of the 
Reader. 

tap. i». No diflrefs pall betaken for greater fervice or other 

matter than is due. 

DiftrefTes are In nature, no other than a fummons in a&, or 
the bringing of a man to anfwer by feifure of part of his goods* 
and it was ufed by the Saxons, as hath been (hewed : and be- 
caufe the rich men under colour of feeking their right , many 
times fought for wrong, and though they could not prevail 
inthehTuc, yet prevailed fofar as the Defendant could not 
GUnzil.Ub.ii escape without charge and hinderance \ therefore theLawpro- 
9. vided a Writ of remedy agaioft unjuft vexation, which Ulan- 

vil 
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vil remcmbreth us of ; and yetbccaufc that remedy alfo car- Mag.Cbarta. 
ried with it matter of charge and difturbancc to the Plaintiff, 
and fo the remedy might be worfe than the difeafe » therefore 
the Law defined diftrcfTes by circumftances of perfon, matter, 
time,and place, under penalties of fine and amercement, bc- 
fides the recompcncc to the patty ; Firft,it mnft not be taken, $ tat 
but by Jeave from the King's Court , unlcfsin cafe of matters cap. i. 
due by common right, and upon complaint made by the Plain- Ghmil Ub ^. 
tiff. The King fent out a fummons in this manner, Henricus cap. i 8. 
Rex Att%. Hominibm Abbatis de Jxamfey falutem. Frecipio quod 
cito & jufiereddsiis Abbott Domino vejbo quicquid ei debet is in Glp JT ZI f« 
cenfu & firma & debetit &placitis\ quod ft nolueritisjpfe vos inde 
conftringat per pecuniam vejbam. And in all cafes of matters 
due by common right, the diftrefs never was done in an arbi- 
trary way, but by Judicial A& in the Lord's Court. Secondly, Glanvil Hb. 9 . 
no diftrefs for fuit (hall be made out of the Fee , nor again ft cap. 8 * 
any perfon, butfuch as are of that Fee. Nor (hall any diftrefs Stat -Marti. 
be made in the King's high- way or open ftreet,but by the King's CJ ? 1 '3 
Officer, and fpecial Wrif, becaufe diftrefs is incident to fer- 
vice, and that is due as from the Fee i and therefore by com- 
mon right, the fame muft be recovered from the Fee, and fuch : : . 
as owe ferv ice in the fame, but the high-way or open ftrect 
are more properly a Franchife belonging to the King,although 
the foil haply may be the Lords \ and therefore it was an 
old Law that they fliould be under the King's fafeguard,S/'f pax LI. Jti*. 
publica per communes vias ; and no violence muft be there tole- 
rated but by the King's efpecial Writ, which prefuppofeth the • . 1 • k * 
efpecial notice taken by the King of the nature of the occa- 
fion. A moderation alfo muft be obferved in the taking* of 
the diftrefs i for it muft not be execftive, and alfo in keeping 
thereof: for if the owner will, he may replevy the fame accord- 
ing to the ancient courfc \ and the Sheriff muft grant replevy // : , x 
if it be demanded, although formerly no replevy was witlv. Ghmil. i\ : 
out fpecial Writ, and yet they alfo not always readily obeyed, cap.u. 
For the times were fuch as the Lords were bold with the King*s 
Courts, and Minifters, and refuted the order of the Law i now 
in fuch cafes wherein the matter concerned contempt of the 

M m 2 King's 
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Mag,Cbarta, King's Authority, a fine was fet upon the offender: but in cafe 
it concerned only a tort done to the party, he was amerced : 
the one is called redemption, becaufe the penalty otherwife 
muft lie upon the perfon , if it be not redeemed by pecuniary 
jlfirarftrtf.y. fine : the other is called amercement, which is originally a 
Sec. 1. fatisfadion unto the party wrorjged, by recompence out of 
the perfonal eftafe of the delinquent. Thirdly, as touching 
Diftric.Scac. thematterof thediftrels, it mud not be of Plough-beafts or 
lArtk. mag. (heep, unlefs incafeof damage fefant, if other diftrefs may be 
c art. cap. i r. had > for the Law had a care of fuch Cattel as were moft of 
publick concernment, and which was the main ftock of fub- 
firtence, fo far as Juftice would allow : and therefore the unjuft 
taking of any man's Cattel by any perfon whatfoever is liable 
Wejl.\.cap.\ 6. t0 tne f ame penalties tna t unjuft diftreffes are. Fourthly, con- 
cerning the ufing of the diftrefs, it mud not be fold, no not 
in the King's cafe till fifteen days be paft, after it is taken v nor 
muft it be carried out of the County , but it muft be fo im- 
Jtfarlb.c.4. pounded as the owner may come to feed it * and it muft be 
Difirk. Scac difcharged if the owner give fecurity of fatisfa&ion before the 
return of the Writ. Fifthly, the intent of thediftrefTes muft 
lAnk. f«p. be that which is juft, and therefore not for other fuit than by 
cart, cap, xx. fa Feoffment is due, or elfeby prefcription ; and in cafe many 
are jointly feifed, the fuit (hall be by one , and the reft (hall 
Mario, cap. 9. c0ntr j DUtc> ^ or mu ft a ny man De compelled to (hew his Ti- 
tle to his Land by diftrefs, 
cap. it. 1 

The Common-pleas fiaU be hoi den in one certain 
*>t-*l- place. 

The Office of Judge of the Common pleas was in my opi- 
nion, dift in&and feveral from that of the Crown pleas \ nor 
though one and the fame man might execute both Authorities, 
doth it therefore follow that it was by one and the fame power> 
as if being Judge, he had thereby power in all matters of the 
Common- pleas, and alfo of the Crown: for though it be 
true that Bradon faith, the King hath one proper Court wherein 
Capitaksfuf- are the chief Judges, which both by his own Tcftimony , and 
nopt. Briton* r alfo, did hear and determine caufes of all forts i yet is 

* it 
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it true alfo that k was by appeal or Writ of crrour, as in cafe of Mag.Cbarta, 
falfe Judgement » and that the King had plures curias , which Marlb.cjf.io 
doubtlefs had their proper work ; and in the time of Henry the 
fecond, it's clear that £x were efpecially affigned for the Com- 
mon pleas throughout the whole Realm > and yet by another 
efpecial Commiffion, or Letters Patents, the fame men might 
alfo have power to determine matters of the Crown, as at this 
day in their feveral circuits. This Law therefore doth not as 
I conceive work any alteration, but only in this, that whereas 
Honerly the Judges of Common- pleas attended on the King's 
^out* cpntinuaUy, as all other Judges did > and whither the 
Kirig removed' they, did the like, which was a great uncertainty 
and grievance unto the Commons, Henceforth they are fixed 
to a certain place. 

Ajfizeof N6vel Difleifin and Mortdancefter Jhall eap I4 
fe determined irt f he ' proper County only % and by the 
Juttices itinerant jent by the King or his Chief Ju* 
faces* 

The Law was fo declared in Henry the fecond's time,and was 
quettionlefspuun practice, fo far forth as with convenience 
to the judges might be > but now the convenience of the peo- 
ple is preferred, and they muft not be brought up to the King's 
Court,butthe Jufticesmuft come down to them i and yet in 
cafe of difficulty ,the bench where the Common- pleas are hold- 
en muft determine the matter, and where the time in the Iter 
in one County is too fcant, the remanets (hall be adjourned 
over to be tried elfewhere in that circuit v which (heweth that 
the Judges itinerant, hzd their time proportioned out to every Wejlm.cap.ix 
County. Thefe trials alfo were fo favoured , as in the then 
holy times of Advent and Septttagefma or Lent, they might be 
tried, which although it was gained by pfcayer made by^he 
Kingto tbeiBimops,as the words of th*t;Law arc concluded j 
yet it (hews that the Parliament had fo : much light as to hold 
the time notinhercntly holy, but meerly fequeftred by the will 
of theClergy. The Plaintiffs alfo in Uortdance^er may be stat. Gloc* 
divexsi, if ittafr bcdivetsheti&of oncAfl^ftpiby one Thfc. 
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Mag.Ckarta. And if there be joynt-Tenants,and the Writ be againftibut one 

Cgnjunth feo- and the fame pleaded, the Writ (hall abate; but if joynt-Te' 

fat.iyfn. 34. nancy be pleaded , and the plea be falfe, the defendant (hall be 

fined, and imprifoned. And if m the Adion the vcrdi& be 
Stat. Gioc.c.x . for thc P i aintiff} ne (hau recover damages. 



f jp iy. Darrain frefentment JhaBhc tafyn only in the com- 

mon Bank. 

: Trials in the common Bank or other Courts at Wt$minft?r y 
have ever had an honourable efteem above thofe w rhe County 
by Nifi prim, although all be equally available. This might 
be one caufe why thc Titles of Churches were Ml retained at 
the common Bank, when as all other rode circuits for that 
Churches affairs in thofe times were of high regard ; Speed 
of Trial alfo was not little regarded herein > for Ju(ijces_by Nifi 
prim properly were but for enquiry till the Statute at iVefinu 
lVcft.i.cjp.$o. the fecond made them of Oyer and terminer" Hi the cafes of 
§iuare Impedit, and Darrain prefentment,and gave them power 
to give judgement. And thus the Commons gained ftill in 
point of conveniency. 
cap. 1*. Free-men fhaU be amerced according U > the degree of 

• the faulty faving to them their frte-hold, and fa Mtf* 
chants their main fiock^ and to Villains their Waynage^ 
and Clergymen fball be amerced according to their Lay 
fee. Barons fbah [be omened by their. Peers, oilers by 
the Vicinage. >> J am ■ *> ...... (t \ 

: In this, regard ii to 4* had firft of the pcirfons that are to be 
z ... amerced, then of the parties by whom, and laftly, of the na* 
ture andquantity of amercements. The perfons amerced are 
ranked into four Glaffes : Barons, Clergy, Free-men, and vil- 
lains. But in regard of the parties by whom* they are to be 
amerced, they are but"4wo,&wons and Freemen, for the Clergy 
villatns,and Free- men are <obe amerced by the free-men of tbe 
neighbourhood. In what Courts thefe amercements (hall be,the 
Martkeap.if. Stat. Maribr. tells us, noc before the Efcheator, nor other that 
make enquiry by Comm^liowdr Writ, nor bdiQrc the JuBioci 
- of 
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of Allize, or Oyer and terminer, hut only before the chief Jufti- Mag.Cbart** 
ces, or J uftices itinerant. The Statute of IVeiiminjler adds a 
fifth Claflies of Cities, and Towns, by cxprefs words , which ^iSOejlm. r. c.* r 
feems not fo neceflary, unlefs in pillaging and oppreffing times, 
for they were taken to be within the Statute of Magna Charta, vttiem cjp.f. 
though not therein named. The rule of the quantity of a*-/ 0 ^ 4, 
mercements is now fetdown in general, and left to the diP- 
crexion of the Peers or Vicinage, which formerly by the 
Saxons were fpecially fct down in the Law. The rule in ge- 
neral is with a ne plus ultra, viz. not further or more then that 
the party amerced may fpare, and yet hold^)n in the mainte- 
nance of his courfe , according to his degree. And it mult 
be alfo according tq the quantity of the oifence,for the greater 
amercements muft not be ranked with the leaft otfences; fo as 
in every degree the main fultenance of the party is faved : yea, 
the villains f however mean they be ) they muft have their 
maintenance. And this (heweth that villains had a mainte- 
nance, which was under the protection of the Law , and not 
under the gripe of their Lords to all intents, unleCs.they were 
the King's villains , who it feemeth were meerly under the 
King's mercy, as being both their Lord and K.ing,againft whom 
they could hold nothing as properly their own : and there- 
fore in all other cafes, even then the villains were born under 
a kind of liberty, as in the Saxons time formerly hath 
been declared i which the Law protected againft their own 
Lords. » 

No man fluU be compelled to mafy,rep4ir y or main- 
tain any Bridges^ Bilnkj^ or Caufies^ othr or otberwife, Ci ^' 17 1 * 
than they were wont to be made^repaired^or maintained 
in the time of Henry the fecond. 

The limitation to the times of Henry the fecond , (heweth 
that his Juftice was fuch as maintained the common rights of 
men ■■> but in the times of Richard the rirft, and more Specially 
of King John, thofe Rivers, Waters,and rimings formerly ufed Mir or cap. f+ 
in common, were encroached upon, enclofed and appropria- /<•#. »• 
ted, to particular mens ufes, which occalioned many Bridges^ 

Banks* 

. ' V ' Digitized by Google 



a64 TheGoverp CHen.3. Edw. 1. 1 Kings of 

mentof^ Edw. a. \ England. 

Mag.Cbarta. Banks, and Caufies,to be made and repaired to the great charge 
of private men, all which are difcharged by this Law. 

e *?' No Sheriff, Conftable, Coroner^ or other Bayliff, JhaU 

hold any pleat of the Crown. 

Efcheators are alfo expreffed in the old books of Magna 
Cbarta^ and the abridgements,however it feemeth (hat it's with- 
in the intent of the Law, which was made to avoid the extra- 
ordinary oppreflion that thefe Officers exercifed upon the peo- 
ple. For Efcheators under colour of inquiry of Eftates of 
men would enquire* of matters concerning the lives of men, 
and Sheriffs that had power of trials in cafes of Theft, as hath 
U Hen 1 c «. ^ ecn a l rca( ty fhewn, abafed the fame for their own benefit , be- 
Gianv. lib i. cau ^ e * n ^ uc ^ ca ^ cs tnc Y na d the forfeitures, This Law therefore 
cap. x. takes away fuch occations, viz, from the Sheriffs and Coroners 
and Bailiffs or Juftices , ( other than by exprefs commiifion 
thereto aifigned ) all power to hold pleas of the Crown by trial, 
leaving unto them neverthelefs, power of enquiry, or which 
anciently they had the right. 

cap. 10. If the King's Tenant dieth fuppofed in arrear, an in- 

ventory Jhall be made of hit ftockJ>y honeji men, but it 
fiall not be removed till accounts be cleared^ and the 
overplus jhall go to the Executors, faving to the Wife 
and Childremtheir reafonable part. 

The firft claufc hereof was a Law in Henry the firft's time, 
cuftomary Law in Henry the ' 
linft an old Norman riot of 

perfonal eftateof the party . ... ^ 

Law. The fecond part concerning the overplus hath this addi- 
tional fubjoyned in the Charter of King John. If any Free- 
man die intcftate, his Chattels (hall be divided by his Parents, 
and his friends in the prefence of the Church, faving to every 
one their proper debts : and thus flnce the Conqueft, the 
Church- men encroached by degrees unto a great power in mat- 
ters Teftamcntary \ I fay by degrees : for as yet by this Law it 
appeareth r that they were but overfeers or eye- wknefTcs \ for as 

yet 

. - ' Digitized by 



■ — — — — ■ . 

The govern- jHen.3. Edw. 1. yKingt of 265 
mentof\ Edw.2. 5 England. 

■ 

yet right of ordering or difpofing they had nonets may appear Mog.Charta 
in that cafe of a baftard dying without iflue and inteftate , the Giamii Ub. 1 
Lord (hall have his perfonal Eftate : and in all cafes the Execu- CJ P- « < - 
tor had then nothing but bare aflets, and the overplus was af- 
ilgned between the Wife and Children according to their rea- 
sonable part : or if the party died inteftate, the next friends did 
adminifter, paying the debts, and making dividend of the over- 
plus into the reafonable parts, according to the ancient Saxon 
cuftom ftill continued : nor doth the teftimony cited out of 
Bradon prove any other, than that the Anceftor hath free power CckeJnfiit x. 
to order his eftate as he pleafeth,and that the Children (hall have pag. 35, 
no more than is left unto them by their Anceftor, either in his 
will, or in cafe of dying inteftate, by the cuftom or Law which 
is, and ever was the rationabilis pars. 

• 

No purveyance for any Cajtle out of the fame Town cap. tr. 
where the Cafile ts^ hut prefent fatnfattion mufi be made: 
and if in the fame Town > fat is fa& ion tnnji be made / • 
within forty dap. 

. Purveyance was ancient proviiion for the ncceffities of the 
publick, and fo far was commendable, feeing it's not the 
common cafe of all ir^n to regard the publick above their 
own private intereft j therefore the publick mufi provide for 
it felf, by their means in whom the publick is moft con- 
cerned : and this was in thofe elder times, but in two cafes, 
of Kings and Caftles \ in the one of which the govern- 
ment is principally concerned, in the other the publick de- 
fence. For it may be well conjectured that Caftles were cither 
firft made in places commodious for habitation , and great 
Towns gathered to them for their better fafety •> or that the 
Towns were rirft gathered in places* of commodious habita- 
tion, and then Caftles were made for their better defence, or 
if they wereimpofed upon them by the Victor to keep them 
in awe, they were neverthelefs by continuance together be- 
come tractable, and confpired for the mutual defcuce of cadi 
other. But as touching fuch Cittadels or Caftles that were let 
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hJjg,Cbarta. in folitary places, they may fee'm rather tirft intended for the 
particular defence of fome particular Man and his Family, and 
neighbouring Tenants \ and therefore in the purveyance for - 
Cali Ilf, it fecms the proper Town wherein it is, is principally 
liable to that duty, becaufe their fafety is more principally in- 
tereftcd > and therefore prizes there taken 4 may be paid at a day 
to come i hut in all other places immediately. Nevertheless 
this lafled not long, for the Soldiers found out a trick of fa- 
vouring their own quartcrs,and prcferving them in heart againft 
a back Winter, knowing that at fuch timesit's better to feek 
for provillon nigh, than to be compelled to feek far off. But 
this ftratagem was cut off by the next King, who inhibited all 
r , manner of purveyance in any other Town, than in the fame 

>j tJ1 .x.r ,.. Town w h cr£int h cC aftleis.fcated. This was a charge that 
was hut Temporary and occafional ; . That which was more 
lading and burthenfome upon the Subjects, was purveyance for 
the King, which nevertheless cannot be avryded, by reafon of 
the greatnefs of his retinue, efpecially in thofe days* and if they 
fhpuld have their refort to the Market , the fame could' not be 
free to the people, for that the firli fer^icc mutt be for the King's 
houfhold, and fo what fcraps will be left for the Commons no 
ma;: can tell. 1 1 was therefore neceffary for the King's Family, 
^/r fupx (0 b c maintained by purveyance h and to gvoid the many incon* 
cj/!. uy. 1. vcn i enccSi which might and did arife in thofe fpoiling times, It 
was ordained that it {hould be Felony for any purveyor to pur- 
vey without warrant. 2. That none but the King's purveyor 
mull purvey for the King's houfe,and that he muft purvey only . 
f or the King's houfe > and to purvey no more than is neceflary i 
and to pay for the things they take. And becaufe Kings were 
oftentimes nccetfitated for removal from place to place,purvcy- 
r ^ j c ,, # ance of carriage was alfo allowed: and in cafe the Subjects 
' 3 *' were grieved, cither by more purveyance than was nccciTary,or 
by non payment for the commodities fo takcn,or with compo- 
linen for the King's debts i for fuch purveyance the ofTencTors 
A r ^ : were liable to fine and imprifonment. Or if they were grieved 
'^''1'' b Y purveyors without warrant, the offender was to be proceed- - 
cds&ainft, as in cafe of Felony. . 
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He that ferveth in Caftle- guard is not liable to pay- Mag.Cbartj, 
ment of Rent for that fervice 5 Nor is he compel/able to CJ & **• 
either, fo long as he is in the fervice in the Army, 

By the ancient cuftom none but a Knight might be charged 
with the guard of a Cattle belonging to the King, for the letter 
of this Law mentioneth only fuch, and therefore to hold by 
Cattle-guard is a Tenure in Knight- fervice : and it fecmeth 
that Rent for Cattle-guard originally was confident with 
Knight* fervice, and that it was not annuaU butpromifcuoully 
Knights might cither perform the fervice, or pay Rent in lieu 
thereof j and upon occailon did neither, if the King fent them 
into the field. And lattly, that a Knight might either do the 
fervice in his own pcrfon, or by his Efquire, or another ap- 
pointed by him thereto. 

No Knights, nor Lords, nor Church-men* s Carriages^ z >- 
ft ok no Mans wood fhall be taken againjl the owners con- 
fen t 5 Nor fiallany mans Carriages be takgn, if he will 
pay the hire limited by the Law. 

Church-men were exempted from charge to the King's car- 
riages, meerly in favour to the Canon, which exempted the 
goods of the Clergy from fuch Lay- fervice \ neverthelefs the . 
complaints of the Clergy formerly mentioned, mew that this 
was not duly obferved. Knights and Lords were difcharged 
not only for the maintenance of their port-, but more principally 
becaufe they were publick fervants for the defence of the King- 
dom in time of War ', and the Kingdom was then equally fer- * 
ved by themfelves and their equipage, and their carriages, as a 
necefTary ailittant thereunto. 

The King foal! have no more profit of Felons Land/,. , 
than the year and a day, and the Lord is to have the' ~ h 
remainder. 

Anciently the Lords had all the eftateof Felons, being their 
Tenants, and the King had only a prerogative to walk them, Ir a ttt 2 . 
as a penalty or part thereof, but afterwards the Lords by agrcc- 
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Mjg.Cbarts, ment yeilded unto the King, the year and a days profit to favc 
■firjt*. /*<>. 3. the Lands from fpoil \ and in continuance of time the Kins 

th f e y ear an f d , da V> * nd r w f L F «gitives alfo were in ! 
^ . Co thejame cafe f/a. fuch as deferred their Countrcy either in 
Mrcc.ot need, or fuch as fled from the Trial of Law in crimi 
n j! cafes : for in both cafes the Saxons accounted them as com 
mon Felons. Nevertheless the two cuftoms of GUejier and 
JCm* are faved outof this Law by the Statute i the fir-ft wrier- 
of raves the Land to the heir from the Lord,and the fecond faves 
the fame to the heirs males, or (or want of fuch to the heirs Fe- ' 
males, and to the Wife her moity until (he be efpoufed to ano- 

7>\ \ ^ u J^** J 1 ? ^ he fame b y forn ^ tion 

, : ^ Widowhood And by the fame Law alfo the King had air 
lit. hf d ent n. cats * ^ Tenants of Ar^ 

the vacancy as a perqmfite. But Efcheat* of Land and Tene * 

ment in Cities or Burroughs the King had them in jure cor on J 
ot whomfotver they were holden. 5 

The Lieutenant of the Tower of London as itfeemed claim- 
ed a Lord fhip in the Thames, and by vertue thereof had all 
the Wears to his own ufe, as appeareth by a Charter made to 
the City of London, recited in the fecond Inftitutes upon this 
Law i and this was to the detriment of the Free- men efpecially 
of the City o(London,in regard that all Free-men were to have 
right of free parage through Rivers, as well as through hifch. 
ways, and purpreftures in either were equally noxious to the * 
• comttiOjp liberty i and therefore. that which is fet down under 
the .example or infiance of the Rivers of Thames and Medwav 
Contained all the Rivers in England •> albeit that other parts of 
the Kingdom had not the like prefent regard as the Citv of 
London hzd* " } *^* 

The Writ of precipe in capite fhall not he granted of 
anyfree-hold, wforeby a man may he in danger of loofinti 
his Court thereby. J & 

It feemetb that itwasonesf the oppreffions in thofe times 

that : 
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that if a fait were commenced in the inferiour or Lords court, Mag.Cbarta* 

concerning a free hold. A .Writ of precipe in capite might be 

had upon a furmife that the free hold was holden in capite^ . 

which might prove an abfoluW definition to the inferiour 

Court, and was the fpoil of the demandants <:afe i and there* 

fore I think the Charter of Ring Jebn % inltead of the word court 

hath the word caufe. 

There fiall be but one kjwxvn weight and meafnre 3 cap. 17. 
and one breadth of Cloaths throughout the Realm of 
EngUncL , .: . x 

This law of weights and mcafures was anciently eftablifted 
amongft the Saxons, as formerly hath been (hewed, and con- LJ ^ arct 
tinucd in the Normans times, and confirmed by Richard the . * 

firft and King Jobu.And as touching the meafure of the breadth 
of Cloaths, although it might feem to abridge the liberty of 
particular perfons, yet becaufe it was prejudicial to the com- 
mon trade of the Kingdom, it was fettled in this manner to 
avoid deceit, and to eftablim a known price of Cloths. And it 
feemeth that Wine was ordinarily made in Englandas weJl as 
Ale > otherwife the meafurcs of Wine could not have been efta- 
bltthed by a Law in England, if they had been altogether made 
in other Countries. 

Inquifition of life and member fiall be readily grant- 
ed without Fees. 

It was a Law of later original , made to take away a Nor* , 
man opprcflion for by the Saxon Law, as hath been already £ 
noted, no man was imprifoned for crime (not bailable* beyond 
the next County- court or Sheriff's Torn ; but when thofe ru- 
ral Courts began to lofe their power, and the King's Courts 
to devour Trials of that nature, efpecially by the means of 
the Juftices itinerant, which were but rare, and for divers years, 
many times intermitted, during all which time fuppofed of- 
fenders muft lie in Prifon, which was quite contrary to the 
liberty of the Free-men amongft the Saxons > it- occafioned a 
new device to fave the common liberty by fpecial Writs fued 

outw-: 
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Mjg.Cbarta. out by the party imprifoned or under bail , fuppoting himfclf 
circumvented by hatred and malice » and by the fame directed 
to the Sheriff and others, an inquifition was taken and rrial 
made of the offence, whether he deferved lofsof life or mem- 
beri and if it were found for the fuppofed offender he was 
bailed till the next coming of the Juiiices: and for this the 
Writ was called the Writ of inquifition of lite or member, and 
fome times the Writ de odio 6 K atia. But thefe inquefts were 
foon become degenerate , and fubjefr to much corruption.and 

lVcj\i,cap.\ 1 therefore as foon met wffh a*Cuiinfercheck from the Law.' Or 
fird rather a regulation i for it was ordained that the Inqueft 
mould be chofen' upon oath i and that two of the Inqueit at 
the lcali Ihould be Knights,and thofe not inrerefTed in the caufe: 

Chceji. cap. <). but yet this could notrc&iiie the matter, for it feemed fo im- 
pollibletodo Juftjcc,andmew mercy this way, that the Writ 
is at length taken away \ and men left to their lot till the com- 
ing of Juiiices itinerant. But this could not be endured above 

WcR. 1 c.ij. fcven years i for though the King be a brave Soldier , and 
profperous, yet the people overcome him and recover their 

.cap. z 9 . Writs de odio & atia again. 

Lords flail have the Wardjl)ips of their Tenants heirs^ 
although ihey hold alfo of the King in Petit Serjeanty, 
Socage, Burgage, or Fee- Farm. 

Infcrjour Lords had the fame right of Wardfliips with the 
King for their Tenures in Knight-fer vice, although their Te- 
nants did hold alfo of the King, unlefs they held of him in 
, Knight-fervicc, which was a fervice done by the Tenant's own 
^>erfon, or by the pcrfonof his Efquire, or other deputy in his 
itead \ bflt as touching fuch fervice as was wont to be done to 
him by render or ferving him with Arms, or other utenfils : 

Glamulib this was no Knight fervice , though fuch utenfils concerned 
cap. 9. ' 7 War ' DUt was c ^ e & Petit Serjeanty, as in the Law-books doth 
appear. Nevertheless Henry the third had ufurped Wardfhips 
inibch cafes alfo, and the fame amongft others occafioned the 
Barons Wars. 

JOt No Judge flail compel a Free-man to confefs matter 

againjt 
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againjl hitnfelf upon oath without complaint firfl made MagCbarta* 
againji him* Nor ft all receive any complaint without 
prefent proofs , , ' 

This Law in the Original is fct down in another kind of 
phrafe in the firft part thereof, which is obfeure by reafon there- 
of : in exprefs words it is thus , No Judge (hall compel any 
man ad legem rnan if eft am , which implieth that the matter 
was otherwise. obfeure if the party that was complained of,or 
fufpeded did not manifeft the fame by his own declaring of 
rhetruth, or matter enquired after, and therefore they ufed in 
fach cafes to put him to Oath, and if he denyed the matter, or 
acquitted himfelf, the Judge would fometimesdifchargehim,or 
orherwi(]e putiijm tp his compurgators \ and this was called 
lexmanifttid^oxjex : -and it was a trick firft brought 

in by the Clergy ,ancl the temporal Judges imitated them there- 
in i and this became a fnarc and fore burthen to the Subjects. 
To avoid -which, they complain of this new kind of Trials 
and for remedy of this ufurpation, this Law reviveth and cfta- 
blifaeth the only and old wa^ of Trial i for Glanvil faith , Ob 
iifamiam wn folet jmxta leqem terrs alifju'isper legem a^arentem r 
fi purgare, nffi prius conviQus fttetit vel mfejfus in atria : and liraclm P 0 ^ 
therefore no man ought to be urged upon fuch difficulties unlefs 
by the exprefs Law of the Land. The old way of Trial was 
firft to bring in a complaint and witnelTes ready to maintain the 
fame -, and therefore both appeals 'and actions then ufed to 
conclude their pleas, with the names of witnelTes fub-joyned, 
which at this day is implied in thofe general words, in their 
conolufions, E* inde productx fe&am that is, he brings his 
fe& or fuit, or fuch asdo follow or affirm his complaint, as ano- sdJ. fiipe? 1 
thcr jpart.ajfo is implied in thofc words, Ef bye fjtratus eft veri- Htn^tarr 
ficare. For if the Plaintiffs {€& or fuit of witnelTes , did not 
fully prove the matter in fadt, the Defendant's averment was 
made good by his own Oath, and the Oaths of twelve men .and 
fo the Trial was concluded. 

1 

No Free-man pall be imprifcned.cr dijfafed of tif ( y. llr . 

Free- 
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ftlag.Cbarta. free- hold or liberties^ otitlavced^or banifhed^ or invaded 
but by the Law of the Land^and judgment of his Veers. 
Nor fialljujlicc be fold, delayed or denyed. 

It'sacomprehenfiveLaw,and made up of many Saxon Laws* 
or rather an enforcement of all Laws, and a remedy againft op- 
prelhon, pad, prefent, and to come s and concerneth firft the 
perfon, then his livelihood > as touching the perfon, his life and 
his liberty* his life (hail bounder the protection of the Law 
and his liberty like wife, fo as hejhall be (hut Into no place by 
imprifonment, nor out of any place by banifhment, but (hall 
have liberty of ingrefs and egrefs. His eftate both real and 
perfonal, (hall alfo be under the protection of the Law and the 
Law alfo (hall be free, neither denyed nor delayed. , I think it 
needlefs to (hew how this was no newLaw; but a confirmation 
of the old, and reparation added thereto,' being much impair- 
ed by ftormy times » for the fum of all the foregoing difcourie 
tendeth thereto. 

cap. 3 j. Merchants fiallhave free and fafe pajfage and trade 

without unjuft Taxes, as by ancient cufom they ought. 
In time of War fuch as are of the Enemies Countries 

fiallbe fecured till it appear how the Englifi Merchants 
are ufedin their Countries. 

That this was an ancient Law the words thereof (hew , be- 
fides what may be obferved out of the Laws of JEtbeldred,zri& 
other Saxon Laws. So as itappeareth that not only the Eng- 
lifli Free-men and Natives had their liberties aflerred by the 
Law, but alfo Foraigners,if Merchants,had the like liberties for 
their perfons and goods, concerning trade, and maintenance of 
the fame ; and were hereby enabled to enjoy their own under 
the protection of the Law, as ihe Free-men had. And unto this 
Law the Charter of King John added this enfuing. 

It (hall be lawful for every Free- man to pafs freely to. and 
from this Kingdom, fa'ving Fealty to the King, unle(s in time 
of War i and then alfo for a (hort fpace, ar may be . for 
the common good , excepting prifoners , outlaws, and thofe 

Country 
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Country-men that are in enmity, and Merchants who (hall be Mag.Charta, 
dealt with as aforcfaid. 

And it feemeth that this Law of free paflage out of the King- 
dom, was n«t anciently fundamental , bot only grounded up- 
on reafon of State, although the Free- men have liberty of free 
paflage within thc-Kingdom according to that original Law, 
fit pax publics per communes vias \ and for that caufe, as I fup» 
pofe,it was wholly omitted in the Charter of Henry the third; 
as was alfo another Law concerning the Jews , which becaufc 
it left an influence behind it fafter the Jews were extinct in this 
Nation ) and which continueth even unto this day, I fhalHnfert 
it in thisfhort fum. 

After death of the Jents debtor no ufury (hall be paid,duringtbe 
minority of the heir, though the debt fhati come into the King's hand. 
And the debt fhaUbepaid^faving to the Wife her Vower and main- 
tenance fo+ the children, according to the quantity of the debtors 
Land, and faving the hordes fervice \ and in Hkf manner of debts 
toothers. 

The whole doctrine of ufury fell under the Title of Jews 5 
for it feemeth it was their Trade, and their proper Trade hither- 
to. It was firft that I met with, forbidden at a Legatine Goon- Condi. Era. 
cil nigh 300. years before the Normans times : but by the Con- 
feflbr's Law it was made penal to Chriftians, to the forfeiture 
of eftate, and bamming > and therefore the Jews and all their 
fubftance were hoJden to be in nature of the King's viHains,a5 
touching their eftate, for they could get nothing, but was Ibid tif 
at his mercy v and Kmg&did fuffer them to continue this Trade: GUnv.iib. 7. 
for their own benefit, yet they did regulate it as touching in- *#< l6 - 
fants, as by this Law of King John, and the Statute at Merton 
doth appear > but Henry the third did not put it into hjs Char* M. Pari/. 
ter, a» I think ■ becaufe it was no liberty of the Subjects, but ra- <~An. \n 9 . 
ther a prejudice thereto » and therefore Edward rhe firft wbolty Mertun.cap.f. 
took it away by a Statute made in his time, and thereby abo- M 
limed the Jews. datf.iAn.i* 

Tenants Lands 3 holden of Lands efcheated to the (aP 
Kin^JhallJjold h; the fame fervicesas formerly* 
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Msg£h*rta* In all alienations *f Lands fufficient fhall be left for 
"P I*- the Lord's dijirefs. 

'Prcrog* Keg. Submitting to the judgement of the learned, I conceive that 
cap. 7. as well in the Saxon times as until this Law,any Tenant might 
. alien only part of his Lands, and referve the fervices to the 
alienor, becaufc be could not refer ve fervice (upon fuch alie- 
nation ) unto the Lord Paramount,othe* than was formerly due 
to him, without the Lord's cqnfent, and for the fame reafon 
could they not alien the whole Tenancy, to bind the Lord 
without his exprefs licenfe, faving the opinion in the book of 
10ajf.pl. 17. Affixes, becaufe no Tenant could be enforced upon any Lord, 
left he might be his enemy. Neverthelcfs, it feemeth that de 
fa&o Tenants did ufually alien their whole Tenancy v and al- 
though they could not thereby bar the Lord's right, yet becaufe 
the Lord could not in fuch cafe have the diftiefs of his own 
Tenant, this Law ferved fo much from alienation as might 
fervc for fecurity of the Lord's diftrefs. But Tenants were not 
thus fatisfied i the Lords would not part with their Tenants, 
although the Tenants necellity was never fo urgent upon them 
to fell their Lands; and therefore at length they prevailed by 
1 8 FJw. r . the Statute of Quia emptorts to have power to fel I ail , faving 
litfim.yc.j, to the Lords their Cervices formerly due \ And thus the Lords 
were ncceflirated to grant licenfes of alienation to fuch as the 
Tenants could provide to buy their Lands. Nor was this 
fo prejudicial to the Lords in thofe days, when the publick 
quiet was fettled, asit would have been m former times of War, 
when as the Lord's rifcht was maintained more by might and 
the aid of his Tenants, than by Law, which tlien was of little 
power. , .1 , 

t0 3f The 35^-ChapterIhaveforraeixy naentk>ned in tte Chap- 

' ter concerning the Clergy. 

No man foaff y e appealed by a Woman for the death 
of any but her own husband. 

The right of appeal is grounded upon the greateft intereft* 
Now becaufe the wives intereft feemeth wholly to be fwalFowed 

- . Digitized t>y 



The govern* fHen.$. Edw.l.? Kings of 375 
mentof\ £dw . 2. S England. 

up in her husband i therefore fhe (hall have an appeal of the Mag. Charts 

death of him only j andfuchalfo was the Law in Glam/iPs 

timc.How far this point of intereft fhall extend to the degrees 

of confanguinity, the Norman Law formerly hath (hewn. And 

againft whnm Appeals did lie, the Statute at Jrefimiftihr XtWs }Vefl , CJP u 

us, viz. not only againft the principal, but alio againft acceflb- 

ries, yet not againft them till the principal be attainted. And 

beciufc it was ordinary for men of nought to appeal others m 

a malicious way, it was by another Law eftablilhed, that if the 

party appealed was acquitted, the appealor mould not only 

render damages, but be imprifoned for a year. 

The County-court Jhal! beholden at the wonted time. 

The Torn fiall be holden at the accufiomed place twice ca ?' * * 

in the year, viz, *//erEafter W Michaelmas. 

The view of Frankpledges {hall be holden at Micha- 
elmas. 

Tbe Sheriff ft all not extort. 

The Sheriff's Courts had now loft fomcwhat of their jurif- 
diftion, though for time and place they are confirmed flatu quo* 
to the end that through uncertainty thereof the fuiter might 
not make defaults, and be amerced i yet they loft much of their 
refpect within the compafs of thefe few years by two Laws.the tu 
one of which made at Merton, allowed all fuiters to the rural *' **' 

Courts to appear by proxy or Attorney, which it feemeth had 
P ow " t0 y otc for the maftcrs, in all cafes publick and private i 
and did not only themfelves gTow into parties and maintenance 
of quarrels,and fo fpoiled thefe Courts of their common Juftice 
but rendred the Free- men ignorant and carelefs of the common 
good of the Country, and given over to their own private inte- 
reft. And though the corruption of Juftice was foon felt, and 
againft it a Law was provided, viz. that the Sheriff fhould not 
allow of fuch corrupt Attorneys \ yet this was no cure to the 
Free-men,who were Mill furTered to wax wanton at home,albeit 
that they were difcharged from doing their fuit in all other JMarlb. c.i*. 
Hundreds but that wherein they dwelL The fecond Law that 
to<)k away much hcmourftoirj thefe Courts was that Law at md ' 

O02 Marl- 
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^Ug.Cbarta. Marlbridge that difcharged the Baronage of England, and the 
Clergy from their attendance at fuch fervice, and this alfo open- 
ed the door wider to oppreffion, for where greatnefs is, it carri- 
eth therewith honour from the meaner fort, and a kind of 
awe and flop unto the minds of fuch men that otherwife would 
riot without reftraint » and though it might alfo be faid, that 
the pretence of great men in fuch Courts would overfway the 
meaner, and make ftrong parties > yet it mud alfo be acknow- 
ledged, that thefe parties being greater are the fewer , and do 
not fo generally corrupt all forts , as the corruption of the 
meaner fort do » it's faid by the wife man , where the poor 
opprefs the poor it's like a raging rain that leaves no food. 
The laft branch in this Law is an inhibition to the Sheriff 
from extortion > and furely there was.great need , and much 
more need than ever, now that the Lords and Clergy are ab- 
fent. £t was thought that the great occallon of the Sheriff's 
opprellion was from above, I mean from the King that raifed 
the values of the Farm of Counties granted to the She- 
xAnic. fup. rifts, (for in thofc days Sheriffs gave no accounts, as .of 
(art.cty.i 3,14- later times they have done) and therefore the Charter of King 
Stat, de mce* J 0 bn, bet v/ccn the 17th. and i%tb,cbap. inferteth this claufe,Ow- 
cottk ijin. 9 nej Comitat. & Hundred. Wapcntag.& tretbingi fwt ad antiqu ts 
' 2 * firmaj abfqueuh incremento exceptis Dominicis Maneriis nojtris. 

But this did not work the work , although it took away 
occafion, for the humour was fed from within, and turned to 
a fore upon that place that could never be cured to this day. 
Nor could the wifdom of times find otjier help to keep the 
fame from growing mortal, but by fcanting the dyet , and 
taking away that power and jurisdiction which formerly it 
enjoyed. 

cap. 37. , The 37^. Chapter hath been already noted in the Chapter 
of the Clergy next foregoing. 



Efcuage flail be taxed as was went in the time of 
Henry the fecond. 



The Charter of King John hath fuperadded hereunto this 
enfuing provifion. There (hall be no Efcuage fet in the King- 
dom, 
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doras, except for the redeeming of the King's perfon, making hlag.tbjrta. 
of his cldeft Son a Knight, and on marriage of his eldcli 
Daughter -, and for* this there fhall be only reafonablc aid. 
And in like manner (hall the aids of the City of Londonbe fet. 
And for the affcllihg of Efcuage wc will fummori the Arch- 
Bifhops, Biftiops, Abbots, Eirls , and greater Barons of the 
Kingdom, fpecially by our fevcral Writs, and will caufe to 
be fummoned in general by our Sheriffs and Bailiffs all other 
our Tenants in capite, to be at a certain day after forty days at 
theleaft, and at a certain place -, and we will fet down the 
caufe in all our Writs. And the matter at the day appointed 
fhall proceed according to the counfel of thofc that mall be 
prefent, although all that were fummoned do not come. And 
we will notallowany man to take aid of his Free- men , unlefs 
for redemption of his body , and making his cldeft Son a - 
Knight, and one marriage for his eldclt daughter, and this (hall 
be a reafonable aid only.' 

Thus far the Charter of King John concerning this point 
of Tax or Affcffmerit \ and if the Hiftory faith true, the Charter 
of Henry the third was one and the fame with thar of King M.Pan/. 
Jobn,thcn either this was not left out in Henry.thc third.'s Char- 
ter, in that Hillorians time ; or it it was omitted in the origi- 
nal; it was fuppofed to be included in the general words of 
the Law, as being accuftomcd in times paft i and then thefe 
particulars will be emergent ; Firft, that the Aids and Efcuage 
in Henry the hrft's time, were aliefled by the lame way with that 
in this Charter of King John ; for that all the quarrel between 
the Lords and King jM^was concerning the Charter of Henry & 
the ririt, which the Lords fware to maintain. Secondly , that 1 



neither Aids nor Efcuage were granted, or legally taken , but ZT I# 
by A& of Parliament , although the rate of them was fettled ca p. 
by common cuftom , according to the quantity of their Fee. 34 1'Jvj. 1. 
Thirdly, that forhe Parliaments in thofe times as- concerning cap. 1. 
fuch matters, confiftcd only of fuch men as were concerned by i.c 
way of fuch charge,by reafon of their tenancy,for Efcuage only 
concerned the Tenants by Knight's-fervice \ and therefore thofe 
only were fummoned unto fuch Parliaments as only con- 
cerned 
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Mag.Cbana. cerncd Efcuagc i nor had tbe City of Louden, nor the Burge/Tes 
right to vote in fuch cafes, it is (aid />.2 58.And thus the f oreii 
Laws that were made in the time of Rich. 1. were made by the 
Huv. Jm. 44 j. confent of Arch- Bilhops, Bithops, Abbots, Earls, Barons, and 
Knights of the whole Kingdom i for what the great men gain- 
ed, they gained for themfelvcs and their Tcnants.And the truth 
is, that in thofe times, although publick damage concerned all 
yet it was ordinary for Kings to make a mew of fummoning 
Parliaments, when as properly they were but Parliamentary 
meetings of fome fuch Lords, Clergy, and others, as the King 
faw moft convenient to drive on his own defign, and therefore 
we find that Henry the third about the latter part of his Reign, 
when his government grew towards th« dregs, he having in 
GhfT ' Km £ dom two hundred and fifty Baronies, he fummoned 

Baron'*' Unt0 0nC °^ Parliamentary meetings, but five and twenty 
Barons, and one hundred and fifty of his Clergy. Neverthe- 
Icfs, the Law of King John was ftill the fame, and we cannot 
rightly read the Law in fuch Precedents, as are rather the 
birth of will than reafon. Fourthly, that no aids were then 
granted, but fuch as pafTed under the Title Efcuage, or accord- 
ing thereunto v for the words are, No Efcuage jh al! be demand- 
ed, or granted , or takjn, but for redeeming the King's perfon^ 
Knighting of bis Son, or Marriage of bis Daughter. Nor is the' 
way of afTelfing in thefe times different, faving that inftead of 
all the Knights, two only are now chofen in every County j 
the Tenure (as it feemeth) firft giving the Title of that order, 
and both Tenure and order now changed into that Title taken 

* up for the time and occafion.Fifthly,that it was then the ancient 
cuftom, and fo ufed in the time of Henry the firft •, that the 
advice of thofe then prefent, was the advice of the whole, and 
that their advice pafTed for a Law without contradiction, or 
notwithftanding the King's negative voice > for the words are 
Tbe matter at that day Jhali proceed according to tbe counfel of thofe 
that /hall be prefent, although aV do not come •, and therefore that 
claufein the King's onthjuasvulgus eligeritjrwf well be under- 

• Hood in the future, and not in the preter-tenfe. Laft of all, 
though not gathered from the Text of this Law, whereof we 

treat, 
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treat, yet being co-incident with the matter, it is obfervable, ^Jjg.Cbarta 
that though the Clergy were now in their ruffle , and felt 
themfelyes in their full ftrength s yet there befel a pofture of 
ftate that difcovered to the W orld , that* the Englim held not 
theintereit of the Clergy to be of fuch publick concernment, 
or neceilary concurrence in the government of the Kingdom, w a }f m m 
as was pretended. For the Clergy finding alTeffinents of the ii«7«.. 
Laity fo heavy , and that occalions of publick charge *were 
like to multiply daily , they therefore to five the main (lock, 
procured an inhibition from Kome, againit all fuch impofitions 
from the Lairy , and againft fuch payments by the Clergy i 
and in the Orength of this they abfolutely refufed to fubmit to 
aid Edward the ririt by any fuch way , although all the Parlia- 
ment had thereunto confented. A"d thus having divided 
rhemfelves from the Parliament , they were by them divided 
from it i and not only outed of all privilege of Parliament, 
but of all the privilege of Subjects, into the ftate of frirnunire: 
and thus fet them up for a monument to future times., for 
them aJfo to act without the conlcnt of thofe men, as occallon 
mould oifcr. But Heury $4. not fatisried with this ancient and 
ordinary way of alTeflment upon ordinary occalions, took up 
that extraordinary courfe of afTeffmcnt upon all the Free men 
of the Kingdom , which was formerly taken up only in that 
extraordinary occafion of redeeming of the King's or Lord's 
perfonoutof captivity, and common defence of the Land 
from piracy, and under the Title of Daneguelt,which was now 
abfolutely dead, and hanged up in chains as a monument of op- 
preilion. "Nevertjiskfs,. it cannot be denyed but that in former 
times the Free- men were** deeply taxed, if not oppreffed with 
payments to their Lords at ilich times as they were charged' 
over to the King in the cafes arbr cfaid, as by the latter words 
of the Law aforefaid of King John doth appear, and whereby, 
it's probable that the inferiour Lords were gainers. The con- 
cision of the Charter of Henry the third (the feme fuiting. 
alfo with the third obfervatton foregoingj doth not a little 
favour the fame > for it's exprefly Cct down that in lieu of the 
King'-* confirmation of the Charter of liberties aforcfaid , not 

only, 
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Mag,Cbarta. only the Arch Bifhops, Bilhops, Abbots, Priors, Fails, Earons 
and Knights, butalfothe Free-men, and all the Kingdom gave a 
fifteenth of all their moveables. i 

And thus have J fummed up and compared both the copies 
of the grand Charters of England*/ liberties Cfaving two parti- 
culars inferted into the Forcii-Laws of Henry the thiid, wherein 
it any thing had been new and unreafonable, King John might 
havetolour to except againlt them as extorted by force , and 

J*f. ?aris. Henry ^ e tflir( * might (as he was advifedj pkad nonage, and 

Ijn. 'in?. *° thcv m »gbt have been choaked in their birth ; but being all 
coHfuetHdines^ as in the conclufion thcy are called > and Kings 
afhamed to depend upon fuch frivolous exceptions , it may be 
wondrtd what might move them to ad venture fo much blood - 
uVd, and themfelves into fo many troubjps to avoid their own 
a£ts, unlefs the writing of them were an obligation acknow- 
ledged before the World \ and they refolving iecretly to be un- 
der none, were loth to publilh the -fame to all men. It's a 
ihange vanity in great men to pretend love to Juftice, and yet 
not indure to be bound thereto* when as we fee that God him- 
felf loves to be bound by his word, imd to have it pleaded, be- 
caufe he delights as much to be acknowledged true in perform- 
ing, as good in promiling. But neither was King John or Henry 
the third, of this fpirit > fain they would undo but could not. 
It's truCj it was at the rirft but a King's Charter of confirmation, 
and had Kings been patient therewith, ic might have grown no 
* Diggers but by oppofition it rooted deeper and grew up unto 

A ^^ c ^ 5 . the llature of a Statute, and fettled fo faftas it can never be 
voided but by furrender from the whole body. 

Having thus fummed up the liberties* of the Subjects and Free- 
men of EngUnd under this Charter , 1 1 (hall make fome appen- 
dix hereunto, by annexing a few additional in thefe times efta- 
biilhed y and although they come not within the letter of the 
grand Charter,yet are they fubfervient thereunto. Arid firft con- 
cerning the Kings and this either as he is King, or as he is Lord. 
As King he had thefe prerogatives above all Lords, 

^ The King fiall have the cujlody of Fools and idevts 

Lands 
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lands for their maintenance, and Jhall render the fame 
to their heirs* 

\ And concerning mad-men and lunailchj, the King 
flail provide a Bailiff for their maintenance^ rendring c * 10 ' 

account to them when they are fober^or to their adrninu 
ftrators. 

# It is no lets liberty or privilege of the people that Fools and 
mad perfons arc to be ordered by Tutors, than Children, and 
tficrefore this may be annexed to the reft of the liberties as well 
as the other. Neverthelefs, it feemeth that the Laws took 
them into their regard, in refped of their eftates, which might 



be abufed to the prejudice of the publick , rather than out of 
refpe& had to their perfons. Now becaufe there is a difference 
between the difability of thefe perfons, the one being perpe- 
tua\, the other temporary •> therefore is there alfo by thefe Laws 
a difference in the difpolal of their eftates i for the Tutor had 
a right in the difpofing of the one, and but a bare authority or 
power in providing for the other. Secondly , the perfpn of 
the Tutpr is to be confidertd; Anciently it Was the next Rind- 
ted,, grounded, as I conceive,iipon the natural affection going, 
along with the blood \ and this fo continued in curt om until 
thefe times : for though the Mir or of Jujlice faith,* that Henri 
the firft brought in that courfe of giving the cuftody of thefe 
difabled perfons to the King, as hath been formerly obferved, 
yet Brafion that wrote long after the time of Henry the firft, 
fpeaking of thefe kind of performs faith," Talibus dt Hecejfuate 
'danduf eft tutor vel curators not fo much as mentioning the 10 " 
King in the cafe. And in another place, fpeaking of fuch as ., . 
are alieni j«r*7,faith, that fome are under the cuftody of their ' caf l °' 
Lords, and others under their parents and friends. But let the 
time of the entrance of this Law be never fo uncertain, it's 
now a declared Law, that the King m fuch cafes is the common 
Curator or Tutor of all fuch perfons, as he is a chief Juft ice, 
icndring to every one his right, 

The King flail have the IVreckj of the Sea. % 
Whalihall be called a Wrec*, the Statute at 0% t. decla- J$ V. , 4 , . 
:a p P rcth 
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reth, where the (hip fo perifheth that nothing therein efca- 
peth alive *, and thefe are rather in their original committed 
to the King as a Curator, than given him as a proprietor , al- 
though that cuftomjha^ a kind of right, which 
may perhaps be accounted rather a Title by eftoppel. For the 
fundamental ground is, that the right owner cannot be mani- 
fefted , and therefore the King (hall hold it > and if the right 
owner can be manifefted, the King (hall hold it till the owner, 
dothappeai. • 

toatlh. **/M 7 kiw in Socage-Tenurt , JbaU have an A a ion of 
Waft) and ** account againft bis Guardian for the pro* 
fits of lie Lands and Marriage. 

' The heir in Socage being under Age mall alfo be under cu* 
» ' t *' x ' ftody of fuch guardian of the next kinred, who cannot chal- 
'*?' 37* lenge right of , inheritance in fuch Lands fo holden, as if the 
Lands defcended from the Father's fide, the Mother , or next 
of the kinred of the Mothers fide (hall have the cuftody > and 
fo if the Lands defcend from the Mother, the Father , or next 
Kinred of the Father's fide Qiall have the cuftody. And this 
cuftody bringeth with it an Authority Or power only , and no 
jrig^t, as in cafe of the beir m Knight-ferviceYarid therefore 
cannot be granted over as theWardftip inKnight-fervice might, 
but the guardian in Socage reroaineth accomptantto the heir, 
for all profit^ both of Land and marriage. The full age of 
Tenant in Socage, is fuch Age wherein he is able to do that fer* 
vice, which is 14 years, for at fuch Age he may be able by conv 
toon repute to aid in Tillage of the ground, which is his proper 
fervice. But the Son of a Burgefs hath no fettime of full Age, 
but at fuch time as he can tell money, and meaiure cloath, and 
fuch work as concerns that calling. 



by A&ion newer-damages till they 

They /ball alfo have power to devife their ctbf ariftng 
pom bet Domer. 

csf. 40. It was ufed that the heir fliould have the crop with the Land, 

but 
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but this Statute altered that forma ufage, and yet faved the 
Lord's liberty to diftrain if any Cervices were due. 

Writs de confim'tli cafu granted in cafes that faBwctt. v c.u. 
under the fame Lam^andneed the fame remedy ^and fuck 
Writs fkall be made by agreement of the Clerkj in the 
I Chancery, and advice of fuch as are skilful in the hatp. 

It was none of the meanefi liberties of the Free men of Eng~ 
land y that no Writs did iflue forth againft th cm , but fuch as 
were anciently in ufe, and agreed upon in Parliament. And it 
was no lefs a grievance and juft caufe of complaint, that Kings 
ufed to fend Writs of new imprciucn to execute the dictates of 
their own wills, and not of the Laws of the Kingdom, as the 
complaints of the Clergy in the times of Henry the third do fa. f grtf a j_ 
witnefs. Ne verthelcts, becaufe many metis cafes, befel not di- iit.^Aruc ^. 
redly within the Letter of any Law for remedy, and yet were 
Very bur thenfome, for want of remedy it's provided by tht^ 
Law, that in fuch emergent cafes that do befal within the in* 
convenience, (nail be comprehended within the remedy of that 
Law. 

Aid to make the Sow of the Lord a Kntght, and to 
marry bis eld eft Daughter, /hall be affefed after the rate Ffcjto.ft*!* 
of twenty fbillints for a KhigBts Fee* and tvOenty fhiU 
Ungs for 20 founds in yearly value of Socage-T'enure* 

The uncertainties of Aids are by this Law reduced and fettl- 
ed, as touching thefum, and thereby delivered the people 
from much oppreffibh , which they fuffered formerly. Nor 
Was only the particular fom hereby, but alfcj the . Age of tha 
Son when he was to be made a Knight , viz. at the age of 
fifteen years \ too foon for him to perform Knight- fervice^ 
but not too foon for the Lord to get his money. And the 
Daughter likewife was allowed to be ijt for marriage at feven 
years of Age, or at lean* to give her confent thereto r albeit 
that in truth (he was neither tit for- the one or other; and 
therefore it muft be the Lord's gain that made the Law , and 
it was not amifs to have the aid beiore hand 9 though the 
- " ^ Pp a mar- 

, . . . . j 
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marriage focceeded not for many years after and if the Lord 

died in the interim, the Executors having affets paid it, or o- 
therwifc his heir. 



CHAP. LXVIII. 
i •; Of Courts, and their proceedings. 

TJEfides the Cour^of Juftices fc/wiwii, which Were anci- 
P ^^.^ *** "Courts 'have been raifed of 
later birth, albeit even they alfo have been of ancient confu- 
tations , and divers of them itinerant alfo, and fome of them 
fettled in one place. The work of the JUfUces itinerant was 
unhrerfal, comprehending both the matters j of the Crown and 
Common-pleas. That of yhpidternthter is Only of Crown- 
pleas originally commenced, and en^nired of by themfeives 
and granted forth upon emergent crimes of important confe- 
rence that require fpeedy regard and reformation. Tufticcs 
of Gaol-delivery have a more large, work, that is; to deliver 
, the Gaokpf all criminal offenders ifQ^rlyiindidred or before 
themfeives. Juftices of AlEze zvidNifiprins are m have cognfc 
fance of Common- pleas only, and for the moft part are but for 
enquiry. AH which faving the Juftices itinerant in ancient ufe 
were inftituted about thefe times , and therewith ended both 
the work and corpmOn ufe of the ancient iters\ sfnd yet all 
thefe later'Cburf s jointly' confidered ha, Ve Wtnc like' compre ' 
ftenfive power that' the iters ftaid, fpr ! they, hacl tHe power of 
hearing and determmg ail caufes , both of the Crown and 
Common-pleas, albeit i n ia different manner * tfiat is to layi 
In the firO times promifcuoufly united into one and the fame 
perfon y but fobn after the Korman times, and more cfcarii 
in the time of tTieTecond, that power was divided into 
feveralperfons, ibme fitting upon the Common- pleas , others 
upon the Crown-pleas: The Judges of thefe journeying courts' 
were fpecially afligncd by the King, as in the cafe of the Gaol- 

deliverv 
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delivery, or fettled by the Law upon the Judges of both benches 

at We$min$er^ as in cafe of oyer and terminer , and of the Af- Wefi * .cap.i?. 

fizes or N/pprw, faving that in the laft cafe they were aflb- 

crated with Knights in the Counties • for the taking of 1M**> 3 o. 

Affizes. ... 

Now concerning the Courts that were fettled : fome were 
fettled or annexed to. the King's . pcrfonal* reildence , as the 1 
Chancellour's Court j for in thefe times it began to have a 
judiciary power of eminent ftature , and growing ' out of the 
decays of the great chief Juftice of England. Then alfo the 
Ring's- Bench was' annexed by the fame Law unto the King's //^. . 
Court or perfonal reiidence, as it anciently ever had that ^ittic. Jbt>. 
honour » although it feems the endeavours were to make it like cart. cap. 1 V • 
the Common pleas in that particular. Another and laft Court, 
fhat , was fettled in this manner, was the Marthal's Court,which 
in the original only concerned the King's houfhould, but after* 
Wards compafled inadiftanceof the neighbouring places, be- fE+fo. it? 
Caufe the King's attendants were many inthofe times » when as 
the Courts of Juftice continually attended on his perfon ; and 
this precinct was called the Verges and all cafes of debt and 
covenant, where 09th parties were- of the Houmold , and .of ^trtic.fup. 
Ttefpafles w^yv^i^where one of them wasoftbx^Houtnoid, ^. cap. 3 ! 
were handled in the court of the Verge, or the Marshal's Court. 
And incjuefts of death within the fame (hall be taken by the 
Coroner of the Cpunty , 'with the Coroner of the Houmold. 
Other Courts were rural , and affixed alfo to fome certain 
place, either of the County or Town, or other particular place- 
That of ijhc-Cqunty furTcred in thefe times great diminution, 
evenalmoft to deftrucTion, by a Law reftraining the power stat.Gouc* 
thereof only toTrefpaffcs of 40 /. value or under v for though dp, *. . 
formerly the King's Juftices incrbached upon' the County- 
Courts and contracted fuits before themfelves, which by the 
ancient Law they ought not » yet it Was ever illegal, and the 
County- Courts held their right till this Law was made, which'- 
kept under thofe inferiour Courts, and made them of lerV 
account than formerly. Neverthelcft, the King's Jttfticier; or 
Writ to the Sheriffs, oftentimes enabled! the inferiour Court" 

.££ . • AV* * to 
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to have cognifance of cafes of greater value. Laftly , a rule 
Wcfl.\ cap.xj. was fet to thefmaller Courts of Corporations, Fairs, and Mar« 
kets, viz. that no perfon mould be fued in any of them, which 
was not a debter or pledge there. 



CHAP. LXI& 
Of Coroners, Sheriffs, and Crown-fleas. 

Coroners. 0ron er * fiaB be chofen in the County from the wi- 

Wefi.i^xo. V_>/ fefi,greateft, and chief men of tbeCountrey. 

Of thefe Officers formerly hath been fpoken , as touching 
their election, qualification, and work: this Law brought in 
no change of any former Law, but only of a former cuftom 
gained by thefe degenerating times, which brought men into* 
place that were far unfit, who otherwife of poor and mean 
condition maintained themfelvesby bribery and extortion, and 
being found guilty had not fufficient to give recompence. This 
Law therefore revives the firft Law, & holds thefe men to their 
work of taking Inquefts and* Appeals, by Indenture between 
themfclves and the Sheriff, and thefe were to Decertified at the 
next coming of the Juftices. ^ 

S ^ni% per Tbe Free- holders in every County, if they will, Jhall 
cart. cap. p. eled their own Sheriff, unlefs the Sheriffwick, he holden 
in Fee. 

This was indeed the ancient cuftom: as the Officers of the 
Kingdom were elegible by the Common-council ot the Ring- 
^Ahtor^Bf.u j 0(I ^ ^ 0 WCJfC aJfo fhc Qflj ccrs G f County, chofen by the 

Stat?dcv':c. County. But within a few years in the time of Edtvard the 
9 E.t. fecond, comes another Law \ that the Sheriffs (hall be ap- 
pointed by the Cbanccllour, Treafurer, Barons of the Exche- 
quer, and the Juftices , which Law was made in favour of the 
people, as by the file of that Statute doth more fully appear ; 
for though at the firft blufh it may feem a privilege loft by 

the 
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the Free- men, that thefe great men mould have thecle&ion of 
the Sheriffs yet it proved a great advantage to the common 
quiet of the people in thofc times of parties, and was. fo ap- 
prehended: Otherwifcasthecafeftoodinthofc days of Ed* 
ward the fecond. It was no time for him to gain upon the 
peoples liberties. Nor had the Statute of Articuli fuper cartas, 
whereof we now treat^een penned with thefe words, if they 
wilh and queftionlefs in thete days we now live in: if the 
people had but a little taft of this feeming liberty of electing 
Sheriffs in the County- court ; as formerly it was ufed , it 
would be foon perceived that the election of thefe chief Of- 
ficers were better difpofed in fome other hand if rightly 

P mfucd ' Chancemed- 
t Homicide b) mk fortune Jball not be adjudged mur- ly. 

ther. Marlh.cat.xf. 

That the Saxons made difference between homicide by mif- 
fortune, and that which was done felleo animo, or with a fpirit 
of gall,former!y hath been (hewed - y now what it was that al- 
tered the cafe, I cannot (ay unlefs the violence, cruelty ,and op- 
preffion of the times : formerly all kind of Man- (laughter was 
finable, I mean in the Norman times, and fo might more ratio- 
nally be ranked into one degree > but now the punilhment be» 
gan to change from forfeiture of eftate,and lofs of member, 
to death, and forfeiture of eftate i and therefore it was more 
neceffary to make me difference in the penalty, feeing in the fine 
formerly, a difference wasobferved, and this difference to affert 
by a Law that might limit the invenomcd fpiritsof the Judges 
of thofedays. 

Robbery f unified by death. Robbery. 
This crime hitherto was punifhed by fine and lofs of member, 
at the utmoft,but is now madecapital,and punifhed with death. 
One example whereof, and the firft that ftory maketh mention 
of, we find of an Irifli Nobleman in the days of Henry the 
third,who fuffered death for piracyiand it was a Law that then, 
though rigorous, yet feafonably was contrived to retard the 
beginnings. and haftcn the conclufion of a Civil War in a 

Nation 
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Nation who value their eftatcs and liberties above their own 
lives. 

Rape upon the complaint of the party violated^ made 
Kape. within fort y days. fhaU have right. If the delinquent 
iveji.i.cap.iy ^ convi&ed without juch complaint made he fall be 
fined and imprifoned. 

Before this Law, this crime was but finable, unlcfs the facl 
was committed upon a Virgin, for then the member was loft. 
And this was the Saxons Law but the Normans inflicted the 
Ibis of the member upon all delinquents in any Rape. Nor 
was this made Felony by any Law or cuftom that I can find, 
till about thefe days. It's true, that Canutus punKhed it capitis 
afiimathne, by way of compenfation , which rather gives 3 
. rule of damages to the party wronged, than importeth. a pu- # 
niuSment infli&ed for an offence done againft the Crown , as * 
if it were thereby made, capital. But for the more certainty 
cf the penalty, another Law provideth, that if the Rape be 
Weft. 1. cap.} 4 committed without the womans confent fubfequent, (he may 
have an appeal of Rape. And though a confent be fubfequent, 
yet the delinquent upon indictment found (hall iuffer death, as 
in the cafe of appeal. But if a Wife be carried away with the 
goods of her Husband, befides. Action of the party , tjie King 
(hall have a fine. If the Wife elopeth (he (hall lofe her Dower, 
if (he be not reconciled before her Husband's death. All which 
now recited provifoes are comprehended together in one 
Chapter, and yet the Chapter is, partee French and La- 

tin-* ft) far thereof as concerned! death was written itr 
French, being the moft known Language to the great men in 
general, many of whom were French, by reafon of theintereft 
v ; that Henry the third had with France in his late Wars againft 
the Barons. It was therefore publifhed by way of caveat, that, 
no perfon that underftood French might plead ignorance of 
the Law j hat concerned their lives.The refidue of that Chapter^ 
was written in Latin, as all the other Laws of that Parlia- 
ment were, upon grounds formerly in this difcourfe noted, 
pneprovifo more rcmaineth, which is alfo comprehended, in 

the' 
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the fame Chapter with the former , viz. Any perfin that (hall 
carry away a Nun frm her boufe, fhall fnffer imprisonment for 
three years , and render damages to the hufe. This crime was 
formerly only inwombed in the Canon-La w, and now born 
and brought forth into the condition of a Statute- Law, rather 
to vindicate the right of the Free- men, than in any refpecl had 
to the Clergy, who had been very bold with the liberty of the ^j nt ij j> rltt 
Free-men in this matter*) for Arch-Bifhop Vecfyam, not a year y 0< 
before the making of this Law, for this offence had excommu- 
nicated Sir Osborn G/jJW, nor could heget abfohnion but upon 
his. penance: firft he was difcipled with rods three times, once in 
the open Church at Wilton, then in the Market-place at Shafts* 
hitry^ and laftly in the publick Church there > then he muft fait 
divers months. Laftly, he muft be difrobed of all Military ha- ~ 1 
bifiments,t'te, Guilt Spurs, Sword, Saddle, golden Trappings, 
and to ofcnobiMkve garments,but ruffet, with Lamb and Sheep- 
skins V to ufenoftirt, nor take up his order again, until he 
had fpent three years Pilgrimage in the Holy Land : and unto 

'it by oath bound himfelf. A ftrange 
which it was time for the people to look 
ither topunUh delinquents themfelves,than 
11 of fuch men as never had enough. 

Coricealme^of negletf of apprehending of Felon*, Concealment 
mnifhed by fine and insprifonment. °f F'lw* 

In thofe ancient times, purfuits of Felons with hue and cry 
were made by Lords of Mannors, Bailiffs of Liberties, Sheriffs, 
and Coroners, whereas now they arc made by Conftables. See 
more in the Chapter of peace. Elcapcs alfo were puni(hed with 
fine and imprifonment : and infome places the Lord had the ^.a , i0 p -» 
fine* in other places the Sheriff, and in fomc cafes the King yet 
in no cafe was any fine affeffed or taken till the Trial before 
thejuftices. 

Perfont defamed for Felony > not fmh milling to Trial Vefamtd 
by Law, Jh ill be committed to clofeand hard imprifon- FeUnt\ 
ment. ^ .Mji.x.c,r *. 
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It bath been accounted an cxtream construction of this Law, • 
and queftionlefs fo it is, that this Law mould warrant that 
punifoment of prefling to death, which hath been of later times 
more conftantly ufed than former times ever knew of v for 
though it be granted thatfbme trickx>f torture was fometimes 
ufed, even before the Normans times, and fo might now and; 
then leave fome few examples after the Norman times, yet 
^ r j did the Law never patronize fuch courfcs,efpecially if the death 
^■. , """ f,T "' ' of the party fufpected enfued thereupon, but accounted it 
Man- daughter. And the end of this Law was not to put a man 
to death , but to urge him to confef* > and fo Briton faith, fuch 
as will not fubmit to Trial, (hall be put to penance till he mail 
pray to be admitted thereunto i and therefore the penance then 
SeTx' 4 u ^ was ^fch as did not ncccffarily infer death i nor was it a 
final judgement in the Trial, but only a means thereto: and 
therefore it might rather confift in denyal of conveniences than 
inflicting of pain. Now in what cafes it was ufed, may be 
understood from the manner of the Indictments in thofedays, 
whereof (befides appeals by the party) fome were of particular 
fact done-, others only of a Fame: and it may be conceived 
Chm lib.io. t h n t | ie cour fc j n the fecond was, that if a man would not fub- 
( ' j r- 1 • mit, but would ftand mute, he was put to this kind of impri- 
fonmentifor the difcovering Law, was by Henry the third taken 
away. But if the delinquent was pofitively accufed of a Fe- 
lony, and thereupon indicted by a witnefsof the Fact, and then 
if the delinquent would not fubmit to his Trial by Law,infuch 
cafe the final Judgement was to die, 0»ere^fame, &c. becaufc 
in the one there was a Fact affirmed againft. him by a witnefs, 
and in the other only a fame or fufpicion, which is not preg- 
nant againft the life of a man. But this manner of indictment 
being now laid afide, and alt proceedings being upon a Fact " 
affirmed againft the party, I conceive this Law of no ufe at all 
in thefedays. 

Batf fi A ^ not J>e allowed to. Out- laws forejured 9 

Wtf.i c. *s. Thieves taken tn the notorious Thieves , appealed 
perfons 9 burners of houfes 7 breakers pf frifin$ falfe 

coiners^ 
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cointrs^<>H*Urf*inrsjOif the Bread- feal, pr if oners upon 
txcommunication^ofen makf&Uors^nd Traitors againft 
the King. / • 

Thefix foft are in nature of perfons attainted either upon 
their own confeflion, or fuch manifeft evidence as in common 
reafon cannot be gainfaid \ all which were before this Law caianviUib.i^ 
under bail) yea thelaftof all, although the moft heinous 6f ca P *• 
al],was in the fame condition. As touching breakers of pri~ 
Ton, in thefe times it was Felony, for what caufe foever they 
were committed > and therefore their imprifonment was with- 
out bail , for who fo makes no confeience of breaking the 
prifon, his credit will little avail: yet it muft be acknow- 
ledged, that the Law imprifoned few without bail in thofe 
foregoing times, but in cafe of Felony or execution i but after- 
wiilidfi'the^c^s^^^commitmcnf being ordinary, even in matters 
of mean project , and becaufe mens credits waxing weak by 
the weaknefs of tfyeir. eftates , now wafted by- the civil Wars ij 
therefore in Edw. the fecond's time a Law was made to reft rain 
the Felony in fuch cafes ,only to the breach of prifon by fuch as 
wer^^pm^tted for Felony. And as touching imprifonment 
upon excommunication, it's manifeft that within five years be*, 
: fore the making of this Law,it was complained that fuch were 
fet at liberty by the King's Writ de bomine replegidndo , without ^yfjj,t. W. 
the JiKhop^confcnt. But now the Clergy had gotten the day Vans. 
of the Law, which did much decline from that guard of iropri- 
(bnrnent,but hated perpetutlimprifonment.Nor was this com- 
plaint grounded upon any other Law than that of the Canon, 
for- the common Law ever held the fupreme cognifance of Ex- 
communication within it's own power, as upon the Writ de 
quart excommunicato, may appear. Other crimes are yet alfo by 
this Law allowed bail, fuch as are perfons indicted of Larceny, 
before Sheriffs,*^*, perfons imprifoned upon flight grounds 
Receivers, and Acceflbries before Felony , Trefpaflers, perfons 
appealed by provers, after the death of the approvers. It bail 
be granted othcrwife than the Lawallowcth,the party that al- 
lowed* thefame, (hall be fined jimpufoued, render damages, or 

CLq 2 forfeit 
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forfeit Jus place as the cafe (hall require* And thus the iniquity 
of" the times was fo great, as it even forced rhe Subjects to for* 
go that which was in account a great liberty to flop the courfe 
of a growing mifchief. 




f\... 

prijonedtillhe pi 

It is therefore an offence againft the Crown, to procure or • 
maintain an ill conceit in the Ring of the people , or an ill 
conceit in the people of the King * and it's as well an offence 
againft the Crown for the King to conceive ill of his people, as 
for them of him. But all rauft be grounded upon falfhoodi for 
truth* refrxds no Man's perfon > and all Men are equally bound 
, by that woe, if they call good evil , or evil good i although 
difference muft be made in the manner of reprefentation. And 
upon this ground of maintaining ftrife, was a Law made alfo 
againft confpiracy to make or maintain indictment , fuit, or. 
3 3 E2vj. x. quarrel, and it was like wife finable. 

Rediffeifors and pojidiffeifors found upon verdiU he- 
blarney jfaffr sherif, Coroners, and Knights, JhaU be impri- 
soned. 

Formerly reduTeifin was under no other Law than that ok 
difllifin, but by this Law made a matter belonging to the 
Crown, and tryed before the fame Judges that had the power 
of enquiry of all offences againft the Crown. The penalty of 
Mjrlb cap.t. imprisonment in this cafe was to be without bail, but only by 
' the King's Writ de bomine replegiando \ and yet even thus the 
penalty was not fufficient to reftrain the offence, and therefore 
fa e g; % . C.16.* Law was made to abridge the power of that Writ, astouchr 
ing fuch offender, and they became irremediable as touching 
their liberty by that Writ , befides that upon recovery, had a- 
gainft them they loft double damages. 
I'refpaffers Trefp offers in Parly and Fijh -ponds convi&ed within 
nppHParkj, a ? ear * n d 4 J*J fi- a ^ render damages , fuffer impri* 
W&isapAQ fonment for three years, and give fecurit) \ 0] good beha- 
viour . 
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viour for time to come. If any Beajis be taken in a Felo- 
nious manner s be Jhall be proceeded again ft as a Robber. 

From the times of King Steven ,the Lords and great men en-, 
favoured to advance their power and greatnefs, fo high, above 
the meaner fort of Free-men, as they made Kings continually 
jealous of their power. Caftles had been a bone of long context* 
tion between them, but they being for the moft part taken- a- 
way, the ftrife was about prifons, and power to imprifon of- 
fenders •> and that alio after much oppofition they laid aOde t 
yet the violence of thefe times being fuch, as (though Felonies 
were fomewhat dreaded ) TrefpalTes of the higheft nature were 
little regarded, fuch as were riotous hunting in their Parks, . 
and tifhing in their waters. . The Lords and great men made 
it their laft requeft, that at leaft in fuch cafes, they might have ■ 
power to imprifon fuch as they found fo Trefpaffing •> but this 
wasalfo denyed them, though by Henry the third in his firft Mcrtmcap.ti 
time, when as yet the government was not worfted by projects 
of arbitrary power, or corrupt counfels of Foraigners^nbr him- 
felf a man able to fway with the Lordsin matters that were of 
doubtful prerogative. And to fpeak indifferently, it's better 
for the liberty of the fubjedr, that the power of imprifonmtnt 
mould be regulated only by the King's .Writ ordered by Law, 
than by the warrants of great men, efpecially in their own cafes* 
and therefore in this matter the King's prerogative was a patron* 
to the Free-mens liberty. Nevcrthelefs, thefe great men give 
not thus over their game, for though in times of publick* cala- 
mities, little place is left for pleafure to any man* yet when ' 
times are grown to more quiet, pleafure revives, and the great 
men renew their motion , and though they could not obtain ' 
prifons to their own ufe, as they endeavoured at the meeting at 
Merton , yet now they obtain the King's prifons to the ufe of a • 
Law that was as good as their- own, and thereby fatisHcd their • 
own difpleafure for the lofs of their pleafure. And yet this 
Liwfufficed them not, but theyobtain a further privilege, that • 
fuch perfons as are found fo trefpafling, and refuting tpfubmiV^ix.^.i . 
may be killed without peril of Felony. . 
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C H ^P. LX X. 

Of the Militia during thefe Kings ReigHt. 

THe Souldiery of England may be confidercd, Firft in re- 
gard of the perfons. Secondly, their Arms. Thirdly, 
their fervice. The perfons were as formerly, not only 
fuch as were milites, or Tenants in Knight-fervice , but alfo 
fuch as fcrved at the Plow » and concerning them botfy it is to 
be conlidered what the Law made by Erfow^thelecond, hold- 
etji forth. 

Stat.de Milk. A ^ fitch as ought to be Knights > and are not ^ ffiatt be 
1 E. z. diftraincd to undertake the weapons of Knight- hood^ if 
they fljew not caufe to the contrary. 

Regularly all Tenants by Knight- fervice ought to be Knights, 
but de fatio, were not j fo as in thefe times there was a further 
work to make a man a Knight than his bare Tenure for fuch 
only were milites f«Ui, who had both Lands fufficient to main- 
tain the Arms and ihtc of a Knight \ and alfo a body fit to 
undertake the fervice in his own perfon, and whereof he had 
given fufficient proof in the field. Others that had Land ei- 
ther had not fufficient maintenance or not habiliments of per- 
fon, and as not expected were laid afide \ of this fort were 
many by reafon of the* late Civil Wars, in which they had 
much impaired both their bodies and eftates. This rendrcd 
thelhengthof the Kingdom and Militia fo much decayed, 
and the minds of men fo wearied, that they began to love eafe 
before the times would brook it, and a ceffation from Arms be- 
fore they had any mind to peace. The Parliament efpyed the 
danger,and how necefTary it was for the people to be well armed 
in thefe times of general broiH and upon that ground allowed 
this Lawtopafs, that all fuch as had Lands worth 20/. yearly 
belides rcprizals (hould be ready not to be Knights ("nor under 
the favour of others is there any ancient precedent to warrant 
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\K) but to find or to enter the field with the Arms of a Knight, 
or provide fome abfe pcifon to ferve in their (lead, unlefs they 
were under 21. years of Age, and fo not grown up to full 
ftrength of body \ nor their Lands in their own poffeffio^but 
in cimodyof their Lords or Guardians. Ncverthclcfs, of fuch 
as were grown to full age, yet were maimed, impotent, or of 
meaneftate, and Tenants by fervice of a Knight, it was had 
into a way of moderation , and ordered that fuch fhould pay 
a reafonable fine for refpit of fuch fervice *, nor further as con- 
eerning their perfons were they bound. # But as touching fuch 
that were under prefent only, and not perpetual -difabilities of 
body upon them incumbent, as often as occafion called , they 
ferved by their deputies orfervants .* all which was grounded 
not only upon the Law of Henry the fecond,but alfo upon com- 
mon right of Tenure. 

The Arms that thefe men were to find, arefaid to be thofc 
belonging to a Knight, which were partly for defence, and 
partly for offence* of the firft fort were the Shield^the Helmet, 
the Hauberk, or Breft- plate, or coat of Mail ; Of the fecond fort 
were the Sword and Lance *, And unto all a horfe muft be pro- 
vided. Thefe Arms, efpecially the defenfive, have been for- 
merly under alteration, for the Brefl- plate could not be worn 
with the coat of Mail, and therefore muft be ufed as occafion 
was provided of either •, and for this caufe the fervice of a 
Knight is called by feveral names \ fometimes from the Horfe, 
fometimcs from the Lance, fometimes from the Helmet, and 
not feldom from the coat of Mail. 

The power of immediate command, or calling forth the 
Knights to their fervice, in it's own nature was but minifterial 
and fubfervient to that power that ordered War to be levyed : 
and therefore, as in the ftift Saxon government under their ^ . 
Princes in Gtrmany^ fo after under their Kings, War was never aCltus ' 
refolved upon, but if it were defenfive , it was by the coun- 
cil of Lords > if offenfive,by the general vote of the grand 
Council of the Kingdom -, fo by vertue of fuch order, either 
from the Council of Lords, or grand Council, the Knights 
were Called forth-to War, and others as. the cafe required, fum- 

moned. 
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moned to a rendezvous , and this inftrumental 'power regu- 
larly refted in the Lords, to whom fuch fervice was due > and 
,tr\c Lords were fummoned by the Lord Paramount, as chief of 
the Fee, of which their Tenants were holden, and not as King 
or chief Captain in the Field > for they were not raifed by 
Proclamation , but by fummons iiTued forth to the Sheriff, 
withdiftrefsi and this only againft fuch as were within his 
own Fee, and held of the Crown. The King therefore might 
have many Knights at his command, but the Lords more, and 
if thofe Lords failed in their .due correfpondency with the 
King, all thofe of thelnfcriour orb were carried away after 
them, fo the King is left toftiift for himfelf as well as he can • 
and this might be occafioned not only from their Tenures, by 
which they Hood obliged to the inferiour Lords, but proba- 
bly much more by their popularity, which was more prevalent, 
by how much Kings looked upon the Commons at a further 
diftance in thofe days, than in after timcs r when the Commons 
interpofed intcntively in the publick .government. And 
thus the Horfe-men of England becoming left coniiant in ad- 
hering to their Sovcraign in the Field , occafioned Kings to 

* betake therafelves to their Foot, and to form the Hrength of 
their battels wholly in them, and themfelves on foot to engage 
With them. 

One point of liberty thefe Soldiers by Tenure had , which 
made their fervice not altogether fervile, and that was, that 
their (crvice in the field was neither indefinite, nor infinite, but 
circumfcribed by place, time, and end . The time of their fer- 
vice for the continuanccof it was for a fct time, if it were at 
their.own charges : and although fome had a (horter time, yet 
the general fort were reft rained to forty days. For the cou- 
rage of thofe times, confifted not in-wearying and wafting the 
Soldier in the field by delays , and long work in wheeling 
about, and retiring, but in playing their prizes like two com- 
batants of refolution to get victory by valour ,. or to die. If 
upon extraordinary occalionsthe War continued longer,, then 

* the Tenant ferved upon the pay of the common purfe. The 
end of the fervice of the Tenant (ws, their Lord's defence in 
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the defence of the Kingdom ) (tinted their work within certain 
bounds of place, beyond which they were not to be drawn, 
unlefe of their own accord : ind thefe were the borders of the 
Dominion of the £rown of England^ which in thofc days ex- 
fended into Scotland on the North , and into a great part of 
France on the South. And therefore the Earl Marfhal of E«g- 
land (being by Edw. 1. commanded by vertue of his Tenure to 
attend in perfon upon the Standart under his Lieutenant that 
then was to be fent into f landers , which was no part of the 
Dominion of "England) refufed,and notwithfhnding the Ring's 
threats to hang him, yet he pcrtifted, faying, be would neither 
go nor hang. Not only becaufe the Tenants by Knight-fervice are 
bound to the defence of their Lord's perfons, and not of their 
Lieutenants \ but principally becaufe they are to ferve for the 
fafety and defence of the Kingdom '■> and therefore ought not to 
be drawn into foraign Countries. Nor did the Earl Marmal on- 
ly this, but many others alfo both Knights and Knights fellows, 
having twenty pounds per anmm\ for all thefe with their arms 
were fummoned to ferve under the King's pay in ¥ landers. I fay ^Ifmg.fi. 6$ 
multitudes of them refufed to ferve,and afterwards joy ned with 71 ' 
the reft of the Commons in a Petition to the King, and com- 
plained of that fummons, as of a common grievance , becaufe 
that neither they nor their Anceftors were bound to ferve the 
King in that Countrey, and they obtained the King's difcharge 
under his broad Seal accordingly. The like whereunto may 
1 be warranted out of the very words of the Statute of Mort- 
main., which was made within the compafsof thefe times, by 
which it was provided, that in cafe Lands be aliened contrary to Stat.JMort. 
that Statute, and the immediate Lords do not feife the fame, 7 f , - 
the King (hall feife them, and difpofethem for the defence of 
the Kingdom,v/£. upon tuch fervices referved as (hall fuit there- 
with, as if all the fervice of aKnightmuft conduce thereto > 
and that he is no further bound to any fervice of his Lord than 
will confift with the fafety of the Kingdom. This was the 
do&rine that the fad experience of the later government of 
Kings in thefe times, had taught the Knight-hood of England 
to hold fot the future Ages. 
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Stat.de Mi* No Tenant in ancient demefne / 3 or in Burgage , Jhall 
litibm. be diflrained for the fervice of a Knight. 

Clerks and Tenants in Socage of other Mannors^ than 
of the King) Jhall be nfed as they have been formerly. 

Tenants in ancient Demefne, and Tenants in Burgage are ab- 
folutely acquitted from Foraign fervice > the one becaufe they 
are in nature of the King's Husbandmen, and ferved him and 
his Family with vi&ual : the other becaufe by their Tenure they 
were bound to the defence of their Burrough, which in account 
is a limb or member of the Kingdom, and fo in nature of a Ca- 
ftle-guard. Now as touching Clerks and Tenants in Socage 
holding of a Subject, they are left to the order of ancient ufe 
appearing upon record. As concerning the Clergy ,it's evident, 
by what fiath been formerly noted , that though they were irrw 
portunate to be difcharged of the fervice military , in regard 
that their profeilion was for peace,and not (or blood, yet could 
never obtain their defire > for though their perfons might chal- 
lenge exemption from that work, yet their Lands were bound 
to rind arms by their deputies, for otherwife it- had been un- 
reafonable, that fo great a part of the Kingdom as the Clergy 
then had, mould fit (till and look on, whilft by the Law of 
nature every one is engaged in his own defence. Nor yet did 
the profeilion of thefe men to be men for peace , hold always 
uniform i fome kind of Wars then were holden facred , and 
wherein they not only adventured their eftates, but even their 
own perfons i and thefle not only in a defenfive way , but by 
way of invafion, and many times where no need was for them 
to appear. Tenants in Socage alfo, in regard of their fervice, 
might plead exemption from the Wars : For if not, the 
Plough muft ftand ft ill, and the Land thereby become poor and 
lean : Neverthelefs a general fervice of defence of the King- 
dom is impofed upon all, and Husbandmen muft be Soldiers, 
when the debate is, who (hall have the Land > in fuch cafes 
therefore they are, evoeati ad arma^ to maintain and defend the 
Kingdom,but not compellable to Foraign fervice,as the Knights 
were, whofe fervice confifted much in defence of their Lord*s 
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perfort, in reference to the defence of the Kingdom i and many 
times policy of War drew the Lords Into Arms abroad,to keep 
the enemy further from their borders, and the Knights then 
under their Lord's pay went along with them i and therefore 
the fervice of Knight-hood is commonly called J'ervitium 
forinfecum. Of thefe Socagers did arife, not only the body of 
Englifli Foot- men in their Armies, but the better and more Condi. Brit. 
wealthy fort of them found Arms of a Knight, as formerly hath 40$. 
been obferved,yet always under the pay of the common purfc, 
and if called out of the Kingdom, they were meer Vgluntiersi 
for they were not called out by diftrefs as Knights were, becaufc 
they held not their Land by fuch fervice ; but they were furn- 
moned by Proclamation, and probably were muttered by the 
high Conlhbles in each Hundred, the Law nevertheless re- 
maining dill entire, that all mull be done not only ad fidem Do- 
mini Rfgi/, but alfo Kigni i which wasdifputed and concluded 
by the Sword : for though Kings pretended danger to the pub- 
lick, oftentimes to raife the people > yet the people would give 
credit as they plcafed; or if the King's Title were in quettion, 
or the peoples liberty, yet every man took liberty to fide with 
that party that liked him bell i nor did the King's proclamation 
f way much this or that way. 

It's true, that precedents of thofe times cry up the King's 
power of arraying all (hips and men without refpeft, unlefs of 
Age, or corporal difability : but it will appear that no fuch ar- 
ray was, but in time of no lefs known danger from abroad to 
the Kingdom, than eminent, and therefore might be wrought 
more from the general fear of the enemy, than from the King's 
command j and yet thofe times were always armed in neigh- 
bouring Nations, and Kings might have pretended continual 
caufe of arraying. Secondly, it will no lefs clearly appear, 
that Kings ufed no fuch courfe but in cafe of general danger 
to the whole Kingdom, either from Foraign invafion , as in 
the times of King John, or from inteftine broils , as in the ilE ' 1Jro, * u 
times of Henry the third, and the two Edwards fucceffively ; 
and if the danger threatned only one coaft , the array was 
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limited only to the parts adjacent thereunto. Thirdly it 
*3 E.j. feemeth that general arrays were not levy ed by diftrefs tilf the 
Memb. f. time of "Edward the firft, and then only for the rendezvouz at 
the next Sea- coaft, and for defence aj>ainft foraign in vafion in 
which cafe all Subjects of the Kingdom are concerned by gene- 
ral fervice : otherwife it can come unto no other account than 
that Title prerogative, and therein be charactered as a trick a» 
bove the ordinary ftrain. Fourthly, thofe times brought forth 
no general array of all perfons between the ages of fixteen 
years ano fixty, that was made by diftrefs in any cafe of civil 
War, but only by Sheriffs fummons \ and in cafe of difobedi- 
ence by fummons to appear before the King and his Council i 
■which (heweth, that by the common Law they were not com- 
pellable or puniftiable. Laftly, though thefe arrays of men 
were fometimes at the charge of the King, and fombtimes at 
the Subjects own charge, yet that laft was out of the rode way 
of the Subject's liberty, as the fubfequent times do fully mani- 
feft. And the like may be faid of arrays of Ships, which hpw- 
e ver under command of Kings for publick fervice, were never*- 
thelefs rigged and paid out of the publick charge. . The fum 
of all will be, that in cafes of defence from foraign mvafion 
Kings had power of array according to the order of Law* if 
they exceeded that rule, it may be more rightly faid, they did 
what they would, than what they ought. 

-— — -* — , — 
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CHAP. LXXI. ^ 

Of the Peace, -<■ '. V/ n ' 

: . .. . ... i <■ , a 

\]U"hr and Peace are two births by fcveral venters , and may 
like the day and night fucceed , but can never inherit 
each to other » and for that caufe they may claim to belong to 
. one Father, and that one and the fame power (hould act in both; 
and yet it's no good maxim that he that J$ the chief Com* 

, ; mander 




manderin War ought to l^t- the chief in the order of peace. 
For it naturally befalls that War, efpecially that which we call 
civil War, like fomcjAifea&s jn the body* does rather breed ill 
humpursihan COnftoe them, andjhefotnuift hopurgod by. die- 
ting the,$tateja»dVcon(^otcourfe,«tf Juftice^ unto /which: the 
rugged Waves of War have little or no affinity if not enmity: 
Neverthelefs, the wifdom of our Anceftors thought it moft 
-meet to keep their Rings in work , as well in time of Peace, as 
lOf Warv and therefore as they.anciently referred the principal 
ctae thereof to the,Lp*ds,who together with certain felecl: -V . 
perforiHn every County, did adminifter Jufticein feveral hers 
or circuits : fo when Kings had once gotten the name of being 
chief in civil affairs, as they had it in martial \ they foon left 
ithe Lcftds behind them Cwho.alfo were willing enough with 
Jtb«jr .gwh «%Ce >, a»d had thq name of doing all, not withliand- 
f i»^^^0nebv a3vjce>ojf, the:kord%and directory of Mini- 
iter%oi Coflflir^6K>nefs:thereto deputed. And thus that* peace 
. which formerly palled under the Titles of Pax Vamini-pax vice- 
camfrifyit is f4X %*gni>, became by eminency, fwallowed up in 
that which :Wa$.c?dle4 the King's peace, and, the Juft ices called 
^ft&tng'fc Juftices^st?^ tumfelf flattered intq , that; . Title of 
^©untajfi M ; ffUft ice^ which belongeth. only to him that is The 
Moft High; o* Chief Law-giver. 

The manner how. this honourable care of the fafety and 

- peace of the Kingdom was; employed , . may be. referred to a 
c 4oub|e^io)gdrider^ti9» i .throne in cxecftt}p^ a p£ ji\0iee • upon 

- ddinqiijents/v itfeaprtei in preventing ppcafionsr joi] offence or 
delinquency ^ by mean? whereof the publick peace might be 

, endanget ed. The fir, ft wasa&ed diverfly according, to the 
Ijrefent fence of affak$* for what wasatfirft^oneby the Prin- 
c^itt^^r^^^ith one hundred of .the,Corn t mpn ? cal- 
nW QMtft, t«***fi* 4&nc m&M , %a«.a|terward5 
i : d°rie hfitowm Judges, fent from the K,mgj TAcitMt . 
laiattftiVand hy Lords in their Leets , Goyetnours ^ or chief 
Magiftrates of Towns in their Courts , and Sheriffs in their 
" ^>Ij4SiSrfi*4 -JFm#ic^ ff«*«-= for^dip cafe of. tfec 'jpcpplf . Ua mattejs ^ , 
^ le&ifiQffliW^. . I fay Iconcelve it was : uvtte t«W v } 
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fuppofc no emergent Court, taken up upon occafion , could by 
A^jL'w thc f L *wdrawaneccflityof a fudden appearance of all above 
' ' cap - r " twcl V L C V c «s of Age at the fame,and for the fame caufe it feem- 
eth, that one certain Torn every year was holden for inquiries 
of homicide, unto which all above twelve years of Age were 

r° f XCCpt Barons » Cler gy and Women, or otherwifc, all 
iuch had been bound to attendance on every Torn, Neverthc- 
lefs, the work of the Torns continued not to hear and deter- 
mine, as anciently they had done. For in Htnry the third's 
MW cap. i. time, and formerly, divers men had prifons to their own ufc 
**. 9 > fome as Palatines, others as Lords of Franchlfe,and others by 
power and ufurpation, and had the benefit of all fines incident* 

Mi 9 r Y th, ' S meanS many were fined that ^efenred it not , and 
r- *; lome alfo that deferved worfe : to prevent which evil, Henry 
GloccH.eps ?j ^ ^ok away that power of holding Orown-pleas. And 
Weft. i.e/pW. ~ ™ c firft t0 °k away their power to determine efcapes, 
and left them only the power of inquiry, and to certifie at the 
next coming of the Juftices. 

But thefe injurious times had holden too long to be forgot- 
ten, or laid afide by fuch cool purfuif. Men were ftill ordina- 
rily imprifoned, and fo continued oftentimes, till the coming 
of the Juftices itinerant. For whereas in cafe of bloodmed,thc 
Wi\tdeodio& atia was a remedy \ the other had no remedy 
s vp f P rocuri ng a Commiflion of Oyer and terminer , which 

itEJwt ordinari, y was a cure worre then ^e hurt. As a remedy here- 
3 of Edward the firft found out the new way of making Juftices 

of peace, as may appear by the Statute at Wintw % which law 
being purpofely made for the conferving of the peace , pro- 
viding for penalty of crimes already committed fas well as for 
the fupprefling of future ) ordaineth that offences againft th?t 
Law (hall be prefentcd to Juftices afligned to enquire thereof \ 
and though thefe at the firft might be itinerant , yet it foon 
made way to refiant. And before that Statute itfeemeth the 
King had found out the way, if that note be true which is left 
revived into memory by that honourable reporter, which rela- 
Coke InR. 4 . ting to the flxth year of Edward the firft faith , that then prima 
,/>. 176. fuit infliiutie jufiiciar forum fro pace confervand*. And yetfefme 

femblance 
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femblance there is that it was yet more ancient, even in the 
time of H«*.i.if I miftake not the fence of that claufe in his laws 
concerning vagabonds \ he ordereth that they (hall be carried 
Jujlicu qu£ Pr<eejl , although the language be not fo Clerkly Hen.i.cap. 5 z. 
as to fpeak the fence out. Now though their work as yet 
was but in trial , and they were onely trufted with power of 
inquiry, yet it induced a new way wherein the Sheriffe was 
not fo much as intrufted to intermeddle, and which not onely 
intermitted the courfe of his proceedings in fuch matters , but 
alfoledthe way to the difpoiling of the Sheriff's Torn, and 
Lord's Leets, of that little remainder that was left them of judi- 
catory power in matters that were againft the peace and made 
their inquifitory power lefs regardful , and eafed the Juftices 
itinerant of much of their work in regard they were fpeedily to 
certirie up to the King, and fo thefe matters mould be deter- 
mined in Parliament, according as thofe Juftices were elected 
in Parliament , who as it feems were jealous of giving the 
power of determining thofe offences into any fudden hand. 
To fum up then the firft part as touching the puniftiment of 
offences againft the peace, the wheel is now in the turning, 
the Leets and Toms begin to be flighted , the labour of the 
Juftices //i»frtfBHeffened,theCommilfions of Oyer and terminer 
difuled, by the bringing in of a new ordef of Juftices for the 
peace especially appointed. And the Parliament as the fu- 
preme providers, left as the referve for the afferting and main* * * 

tenanceof the fame, albeit, that under it the power of deter- 
mining, much rcfted upon Juftices or Judges that attended the 
King's Court, after that the Common- pleas were fettled and 
confined to a certain place. 

The preferving of the peace for the future confifted in pre- 
venting and fupprefting riots, routs, unlawful affemblies , and 
in apprehending and fecuring of fuch as were actors and con- 
trivers of fuch defigns, and other malefactors. And herein we 
are to confider, 1. The Laws. 2. The means. 3. The execu- 
tive power. Concerning the firft there is no queftion to be 
made, but that the power of making Laws for the maintenance 
of the peace refted in the Parliament, although endeavour 
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poffibly might be ufed to fettle the fame in the fole order of 
the King's own jXTfon > and therefore we find not only the af- 
fize of' Arms, but generally the fubftance of the Statute at Win- 
to*, to be'formerly taken up by Proclamation by Kings, predc- 
ccflors-to "Edward the fccond, who firft that I can find, put the 
fame into force of a Law by Parliament, finding by experience 
that Proclamations may declare the King's mind, but not com- 



Stat. Wnt. 
13 FJvt. i- 
cap. x. 




bring up peace in the rear, as a referve when their own ftrength 
is walled, rather than out of any natural inclination thereto. A 
brief recollection of the Laws thusenfue, 

Jn cafe of Robbery, or Fek/ej committed, and the de- 
linquent be mot forthcoming or difcovered^ life County 
or Hundred Jbaltanjwer the damages. ■ ' , ; ; > ' r j > , 

Of this, more may appear from the Norman and Saxon. 
Laws: the intent appeareth by the Law it felf, -to fthr up the 
people to ufe all means by purfoiit withlrue and cry , and making 
inquHitions of the Fa# with all fpeed,in TownJhipsJBundreds* 
Franchlfes, and Counties. v ' * 

Perfons fufpe&ed pall not he entertained or harbour* 
cap. i. an y inhabitant i unkfs He will undertake for 



Of this alfo formerly, both in the Norman and Saxon Laws, 

Walled Town s /hall keep their gates Jbut from Sun- 
<*! fettoSun-rijing. The like obferved in Cities , Bur* 
roughs^ and Towns s from the Feaji of Afcenfion to 
Michaelmas. ; ' , . // 

The power of the Watch was great: it might apprehend 
any palTenger, and ftay him all night s and if he be a fufpecied 
perfon, he is to be committed to the Sheriff » and if an efcapc 
be madc,the party is to be purfued with hue and cry.Thefe two 
laft Chapters, were in effect in Henry the third's time, in courle 
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■by way of the King's command by Writ, in the 3d and 57 jeiisJ^- Varum 
of his Reign, With fomc more particulars concerning the fame. «-^" 

High-ways through every Lordjhip ftall be kjpt clear cap. 4. 
on each fide, by the fpace of aoo /oitf from hedges > 
ditches^ bujhes, and underwood. . 

High- ways herein intcnded,are fuch as are from one Market- 
Town to another, and in fuch were always preferved the pub- 
lick peace or fafety, for the maintenance of commerce , and 
freedom of Traffick, which is of fuch putlick concernment, 
that it4iath« been- of very ancient iriftitution. 

Every man between the age of fifteen years and forty ca ^ ft 
fhall maintain Arms in his houfe^ according to the arret* 
ept Affi%t for the preferving of the Peace. 

This Chapter brings into confederation the fecond thing 
propounded, viz. the means of preferving of the peace, which 
are two; Firft, by maintaining Arms. 2. By certifying de» 
faults. In the firft is to be confidered the perfons that are to be 
aiTefled i 2. The Arms \ 3. The end. The perfons to be af- 
feflcd to Arms are indefinitely fct down, and comprehend all 
forts, as well bond as free, and others > for fuch are the exprcf- 
fions in the Commiffion of Henry the third. But by the Aflize 
of Henry the fecond, none were to be armtd but Free- men,and.j[* ™"\ 

- they worth ilxteen or ten marks in goods at the leaft : yet thax^^T ^f" J 
Ages are limited j by this Law they mud be between fifteen ^TuienT 
years and forty \ but by the Commiflion in Henry the third's 

-time, all between fifteen and fixty years of Age were to be arm- 
ed. King John arrayed all forts, free, bond, and all others 
that have Arms : or ought to have or can carry Arms* and ^ p f . 
it feems by what hath been formerly note'd , that thofe that J^ n fiI . 
were younger, than their Tenure would bear them out, 
were accepted into fervice if they would offer themfelves i 

' but by thefe courfes they though under one and twenty years 
of age were not only accepted, but compelled to War. Under u^icn. 
this Title, we may alfo touch upon the perfons that were the Hen. 1. 
inftxumentts to array thefe men, or rather to arm them i and M.Vai ii a.'dit] 

S f thefe 
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thelc were ]uflices7f i iterant ,6r one or more CommilEoners, 
fuch as the King found moft meet for the fervice {'and unto' 
thefe wereCommiHions with innTU#ions fent \ and fometimes 
"Writs were diudted only.to the Sheriffs, to take with them 
twelve Knights of the County, and to go into every Hundred, 
jVf. Parit. poft anc ^ ca ^ before them all fuch perfons,as by the Law ought to 
iidvcrfmia* be aflcfTed at Arms, and to caufe.thcm to be fworn to find and 
maintain Arms in luch manner as by the Law they then fhould 
be, or formerly wcreafTeiTcd > and fometimes theeftablifhment 
cf Arms were fet d&wn in thofe Writs, and (ometimespublifh- 
rd by Proclamation. For Kings found all means little enough 
M Parif. to P't vail to bring in alteration of Arms, and of their fervice, 
^in. ny'j, which was a thing not only troublcfome, but chargeable, and 
: z 5 6. ' whereunto they could not eafily prevail to bring the Free- men 
tocorfenti and therefore fometimes the endeavours of Kings . 
in fuch cafes, did not only meet dilathnem y butatfo dcletionem^ 
as the Hiltorian's words are, until the way was found out to 
J7f. Paris, declare an e ft -ibli foment by Parliament, by this Statute made at 
*An. izjj. Wmton. 

Now for the nature of theeftablifhment we are toconfider, 
that the people ot England were diftinguifhed according to their 
Tenures, into fach as held by Knight- fer vice, and fuch as held 
LI. Guli elm. by Socage i and that none but thofe being Free- holders could 
$ 5. be charged to find Ajms according as by the Laws of the Nor- 

man Conquerour may appear. The eltablifhment of Arms for 
the Knights, were eftablilhcd by their Tenures in certainty,and 
therefore no need was cither of affciTmcnt, or oath to tie them 
to find fuch Arms > but all the difficulty was, for fuch as were 
not bound by other Tenure than as free born fubje&s , all of 
whom do owe to their Countrcy defence, and fo que.ftionlels 
. had liberty to provid* themfelves of fuch Arms, as were by 
common and conftant ufe, held moft advantageous againft the 
common enemy, and for the publick defence. And that thefe 
were put in certainty, may appear by the Law of King William 
formerly noted, and by fome inftantes in the Saxon Laws "anci- 
n. ^/fej/?. ently ufed i amongft others, that Law. of JEtbelitafte, that for 
c. every Plough, every Man fhould find two compleat Horfes. 

And 
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And another order of JSLtheldred nigh 80 years after, differing 
from it ,ajfe{Ted upon every eight hides of Land, a Helmet, and a 
Coat of Mail \ and the Hifi orian tells us, that a Hide is a plough 
Land, or fo much Land as one Plough can keep in till the one Huntington. 
whole year* and the relief of the Noble- men of all forts and <_ ^» 1008. 
ranks, in'Horfes, Helmets, Coats of Mail, Lances, Shields and Ll.Canut. 9 i. 
Swords, the meancfc of all which degrees, being ealkd Media- 
crisJbjifitts, yielding a relief equal to the Arms of a Knight, 
in the times whereof we now treaty's, one Horfc,one Helmet, 
one Coat of Mail, one Lance, one Shield, one Sword j all com- 
prehended under arm* fna^s if he had a certain proper Arms i 
and the Laws concerning the forfeiture of Arms do in effedt 
affirm the thing, viz. that all mon were armed ; yet probable 
it is, that Laws were not then fo often mad£ for the interring 
this or that particular fort of Arms, in regard that till the Nor- 
mans time thislfland was troubled but feldomwith any ene- 
mies from* foraigp parts,that brought any new forts of weapons 
into fafliion,the Danes and Norwegians being no other than an 
old acquaintance of theirs. Neither were the Saxons as yet 
tamed by any enemy, fo far as to beg a peace , albeit that the 
Danes had gotten them under. But after the Norman times, 
the Englilh being fomewhat overmatched in War , inclined 
more to Husbandry, and began to lay afide their regard of 
Arms j and this occalioncd the Kings to make afleflmcnts of 
Arms i yet having regard to the ancient courlje of the Saxons, 
laving that they urged the ufe of* the Bow more than formerly 
was ufed,and thereby taught the conquered , to conquer the 
Conquerours in future ages. Of thefe forts of aiTeflmcnts be- 
fore this Statute at Winton, I find but two the rirlt made by 
Henry the fecond, and the other by Henry the third, which to- 
gether with that of this Statute, I parallel thus together in their 
own words. 

Hen.2, 
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Hen. 2. 



Hen. 3, 



Lands. 



Knights fee. 



15 Librar. 



Goods. 



c*o marks- 



Lor team 



Loricam 



Caffidem * Capellum ferri 



Clipeum 
Lance am 



Gladium 
Cultellum 
Equum 



f Chat- 
16. Marks < td$. 

C Rents. 



HalbergeUum 
Capetetitm ferri 
Lanceam 



to Marks 



f Chatteh 
( Rents. 



Loricam 
Capellum ferri 
Gladium 
Cultellum 
Equum 



x» Librat. 



40 marks. 



Stat. Wint. 



1 J 1. Land, 

40 marks Goods. 



Hauler)^ 
Shapel defer 
Efpee 
Cotell 
Chival 



10 1. Lands, 
2e marks Goods. 



Hajburgettum Halbertum \HauJer\ 7 
Capellum ferri capellum ferreum SbapeU de ftr 



Gladinm 
Cultellum 



Gladium 
Cultellum 



Wanbais . 
Capelletum ferri 
Lanceam . 



IO« $. 



ao marks. 



Perpunaum "^PerpunOum 
capellum ferreum capellum ferreum 
Gladium Gladium 
Lanceam 
Cultellum 

Betwixt 5 1. &40T 



Efpee . 
CoteH. 



too s. Land* 



Gladium , • 
Cultellum 
Arcum & fagit, 

under 4« s. 



Cultellum 

9 marks. 



Gladium 
Arcum & fagit. 
Cultelium 



Falces 

G'tfarmas, 

Cultellos^&c. 



under 9 marks 
to4°S- 



Falces 

Gifarmas, &c. 



Purpoint 
SbapeU de fer 
Efpee 
Cotell Ki 



Betwixt 5L& 40 s. 



Efpee 
Arhf & fetes 
Cotels 



under 40 s. 



Faulx 

Gifarmes 

Cotels 



under 20 marks 
Goods. 



Efpees 
Cotels. 
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. > I have thus impaled thefc three, that the Reader may the bet- 
ter difcern how they relate each to other , and fo may the 
better underftand the. matter in the fum. And I muft ex- 
plain three or four word* in them as they are fet down, be- 
fore I can bring up the conclufion, becaufe the miftake of the 
fence of the words, bath made feme miftake the intent of the 
thing, and forced the fame to an unwarrantable iflue. Lorica Lip r iUg j c mi 
ilgniries that peice of Armour that defends the breaft, or fore- 
part.of the body, and fometimes is made of plates of Iron , of Dialog. 6. 
which fort I conceive, thofe of the old Germans were (where- 
of the.Hiftorian maketh mention, paucei loria, he faith the Tacitm. 
Germans had few Arms of defence of their fore-parts , and 
fewer Helmets or Head-peicesJ for other wife, if they had Iron 
defences for their heads, they would not have been content 
witrj^dc^ce^made of Leather for their fore- parts,as in the rirfr ^ q 
ru4q^j^|!g||i^ht have been: Sometimes it's made of links 0. 3 3 9. 34. ' 
of Iron, and commonly is called a Goat of Mair*» but I con- 
ceive it cannot be fo meant in the affeflments of Henry the fe- 
cond, and Henry the third, becaufe that thofe of the fecond de- 
gree are faid that they ought to keep Haubergettum , or HaU 
burgellum^Qi Haubertum all which are but feveral dialers .of 
one namc^&id are taken for a Coat of MauV-and therefore 
by the divcriifry of names in one and the fame aflefTment, I do ' 
conclude that the Armour was not of one and the fame faflii-' 
on. But it's evident, that by Hauberk^ in the aflefTment of the 
Statute at Wint. is meant a Coat of Mail , and is never taken 
for a Breft plate or Gorget, as hath been taken upon truft by 
fome that build more weighty conclufions upon that weak 
principle, than it's able to bear \ and for the truth hereof, as 
the word is a French word, fo I appeal to all French Authors; 
and Aall not trouble the Reader with the notation of the word, . 
or -further about the meaning thereof. In the lad- place , *\ 
great miftake is, that alfoof the word Sbapetide ferr^ which is 
taken by fome to betoken a bred- plate of Iron. For the truth 
whereof, the Reader may confider the Latin word Capellum, > 
or Capelletum^md he (hall find that it is an Iron-cap, or an 
ordinary Head- peice; and in the.Aflize of Henry the third, it » 
^ . * holds- > 
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hol4s the place of Cafu/m the Affize.of Hra^ tfce fecond i Tor 
the manner of all theft, kt the Reader. view the fculptures of 
the feveraj Gorman King^«rmed for thecharfee^in the begin- 
ning of their feveral Reigns,. asfcfoey are reprefen ted in Speed's 
Hiftory. It may alfo be conceived, that there is as much miftake 
of that weapon, which is called culteUum orcotel, whilft they 
tranflate it by the word Knife, for though it be true,that it is one 
figoiheation of that word, yet it appears not only f by this Law, 
that it was a weapon for a Knight in War, but in ufe at Torna- ' 
ments, as by that Statute that forbids the ufe of a pointed 
Sword, or pointed Corel, a Eattoon, or a Mace, at that fport : 
and therefore it may feem to be fome weapon of greater ufe, 
either a Cotellax, or fuch like weapon> otherwife to enjoyn the 
finding of a Knifeto a man as anvorTcnirve weapon , againft 
armed men in Battel would fer verto no *fe at all. 

Now concerning the difference between the feveral Affixes 
aforcfaid,it canfureth either in the number of the feveral de- 
grees or ranks of thofe that are afleiTed .* or fecondly , in the 
manner of their valuation : orlaftly, in the particulars of 
Arms afleiTed upon them. As touching the degrees in 
thefeconcPs time, they were but three, m regard that he on] 
afleiTed Free- holders : and certainly that was the ancient Lavi 
as by the Law of the Conqucrour, and other Saxon Laws for- 
merly mentioned may appear. But Henry the third taking 
example of King John , who was the tirft founder of general 
arrays, charged all but fuch as were men of nothing \ albeit, I 
find not that fucb as were of the inferiour degree, were fworrf 
to thofe Arms, but rather allowed to have them. And though 
the Statute at tyincbetfer \\o\dcth. to the fame degrees in Lands, 
yet in the value of goods, there is fome difference in favour of 
them that only have ftock, and no Free-hold. Secondly, there 
is fome difference in the manner of valuation of Lands with 
• Chattels > and therein the Statute at Winton favours the perfo^ 
nal eftates, more than Hen. 3. and he more than Hen. 2. and 
yet all of them pretend one rule of ancient cuftom > I believe 
they mean that they had it in their eye, but not in their heart : 
for they would come as nigh to it as they could , and yet keep 
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as far from itas they durft. Thirdly, as touching the diffe- 
rence of the Arms between thefe three afleflmentfr, it feems fo 
fmall,asin this, they are moftof all one. For wherein Hen.2. 
leads, both Km. 3. and Edm, 1. do imitate, faving that they . 
add the fJorfc and Sword , which quefttonlefs was to be un* 
derftood as a granted cafe, that the cOmpleat Arms of a man 
could not be carried and managed without a Horfe, nor de- 
fended without a Sword. As touching other alterations, it 
might be done upon good advice, as not being deemed meet 
that fuch as were no Knights but in eftate, (hould be armed in 
every refped like as the Knights were. And thus we have an 
ancient cuftom of maintaining Arms by every Free- man , for 
the defence of the Kingdom, firft made uncertain by the 
avarice of Kings, and negligence of the Free* men , and 
brou^Jit jpto-^- arbitrary charge i at length reduced to a cer- 
tainty, uppr) ^all forts vof Inhabitants by a Statute Law (if fo it 
then were^ untp wMch every man had yielded himfelf bound 
by his own confent. But to what end is all this ? I faid it was 
for the defence of the Kingdom, and fo it was in the original i 
and yet alfo for the fafety of the King in order thereunto, and 
for tive-fafet^and maintenance of the peace of every member 
of the wh#c body. This in one lump thus will ndt down 
with fome, who win have this affefTment only to be for keep- 
ing of the peace againft routs and riots, but not fufficient nor 
intended to be fupply for War, when Edward the firft calls for 
it^ becaufe ^n?|i the firft (hall not have his power confined 
within the cpmpafs of statute, but to be at liberty of array 
as he mould, think meet Wand it's not to be denyed but the 
words of this Law run thus , viz. That' the intent thereof is 
for preferving of the peace > but thofe general words will not 
bear thcppwojfof a restrictive fence , for certainly the^ peace is 
as well prfforved by providing againft War as agairrffc Bipts^ 
aodjagainft Foraign War as inteftine mutinies : afld that the 
Statute intended the one, as well as the other.wiil *|3pear, be- 
caufe it was made in relation to former precedents of Henry the 
third, and they fpeak plainly that their intent was to ftrength- 
cn. the Kingdom againft dsnge-rs from abroad > the words 

of * 
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of the Hiftorian are clear, that Henry the third charged all that 
had 1 5 libratas terra, and upwards, (hould undertake the Arms 
M.Tarts.f. 9 \6 of a Knight, ut Anglia fiatt Italia militia roboraretur. And bc- 
caufe he had threats from beyond Sea, by the defection of the 
M Tar is f v Ga ^ c0 'S ns i therefore he caufed Writs to iflue forth throughout 
8 U . ' tne Kingdom, that fecundam priftinam confuetttdinemptttSmtnt 
VI <¥ a a °^ Arms (hould be fecundum facultates \ and in one of the 
wfa'ria Writs puM«(hed,by the Hiftorian the exprefs aflelTment of H. 
tM. tarit. formerly mentioned, is particularly fet down. Nor are thefe 

Arms thus aflefled, fo flight as men would pretend, for the . 
Arms of the rirft rank, were the compleat Arms of a Knight,, 
and their eftares equal thereunto ; for thofe 1 5 * librata terr* 
amounted unto 780 Acres of Land,as the latepublifher of Paris 
his Hiftory hath if, and is very nigh the reckoning of Henry 
Huntington, who (as hath been mentioned ) layeth a Helmet and 
Coat of Mail unto eight Hides of Land^ which according to 
L Cap. pena U Gervafe of Tilburies account,cometh to 800' Acres, every Hide 
containing one hundred Acres. Thefe therefore were better 
than Hoblers. And the fucceeding ranks found Arms alfo 
proportionable to their eftates,as considerable as the times could 
rind for fuch as were of conftant ufe, and might be fupplyed 
with other weapons as becafion ferved,and as they might be of 
. molt benefit for the fervice. , 

Furthermore, whereas it's faid, that the wifdom 6f the Par- 
liament might-be queftioned, if they intended ho better provi- 
fion againft an enemy, than againft a Thief or Rogue, I (hould 
defire the confederation of thofe men^hether are thofe thieves 
and rogues, in Troops or bodies, and well armed, or are they a 
fort of Scattered out- laws, lightly armed to fly away, when 
they have gotten the prey ? If they were in the former 
pofture, I pray what difference in point of difficulty of fuppref- 
\ ling between them and fo many enemies > and if it was difcre- 
tionin the Parliament to make this provifion againft the one, 
, certainly thefe, with the Knight-hood of the Kingdom, with 

u ; as much difcretion, will be fufficient provifion againft the o- 

ther. But if thefe be looked upon in the'latter fence,l fear the 
difcretion of the Parliament would have been much more <jue- 
'»« ftioned 
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ftioned in arming all men that have any ability to fupprefs 
Thieves and Rogues, againft which the ordinary watch and 
ward of the Kingdom, was an ancient and approved remedy, 
andfufficient fafe- guard. And I would fain know of tfacfc 
men w hether it be for the fafety of Edward the tlrft ,or any other 
King to arm the whole body of the people, efpecially in times 
of jcaloufie for fuppreffing of Thieves and Robbers, when as it 
may be done by a guard of known men in every County, with 
much more eafe and lefs charge to the people. . 

Laftly, whereas it's endeavoured to make this Statute but a 
temporary provkion and taken up for the prefent conditiori of 
affairs^ when Thieves and Robbers went with great ftrength, 
and in multitudes. This might be I grant of fome efficacy , if it ^ 
had been intrsduQio novi juris \ but it being grounded upon a 
former cuitom,the-ground of that cuftom ( which was de* 
fence of the Kingdom) mu ft be the warrant of the Law* other- 
wife the prefent inconvenience might be remedied by a prefent 
order, and needed not the help of a Law that (hould reft upon 
former cuftom, or provide fdfr future generations. Never- 
thelefs, if all be granted, vtz. that this Statute is but a prefent 
order, that the Arms therein are too flight to refift an enemy * 
and the end thereof was only to enable the Kingdom againft 
Thieves and Robbers » yet could not Edward the tirft pretend 
'to have any power to aflefs Arms at pleafure upon occafion 
of War, for the defence of the Kingdom * nor is there any 
precedent in ftory that countenanccth it. feeing Henry the third, 
and Henry the fecond, in their courfe ufed the rule fetundum fa* 
citltate*, as had been formerly obferved i and the rule fore- 
going, tended only to Free-men and their Lands. Nor did 
King John drfclaim the fame, but purfued it (and yet if there 
be any precedent of prerogative in ftory,which King John had 
not, that King will be looked upon as a King of wonderment;) 
I (ay King J*bn purged it when he was in the ftrength of his 
diftemper > threatned by the Pope, provoked by the ' French 
King, now ready in the field, vexed by his people, and himfdf 
fcarce himfelf, fummons to defend himfelf , themfelves , and Paris. , 
the Kingdoms! EngUnd^ft men tfhat, ought to -have Arms, „4».im* 
.»»« Tt ot 
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or may hare Armband fuchashaveno Artnsyandyettf9n*&*» 
km p. fpHt Jet them alfocome ad eapitttdamfoinfataj mftraj,zn& 
accordingly there came a vaft number , not <bnly of the Arm* 
ed men, hut of the unarmed fruit itude, who afterward .woe 
fent to their ewnheme when victuals failcd.Hitherto therefore 
King Jrht not above three y ears before bis death, held himfelf 
to the aiTciTment to arms only of fuch as had Lands h and at 
thisximeof exigency, others unarmed were furomoned to take . 
arms from the King with their pay,or otherwife theymuit fight 
without weapons. 

I am now come to. the laft general point, which concerncth 
the executive power of matters concerning the peace within 
this Law , touching which the Statnte enforceth this , that 
Conftables in every Hundred and Franchife (hall have the view 
of arms, and (hall prefent dcrauUsagamft the Statute of Juftices 
albgned, who (hall certitie the fame to the Kingin every Parlia* 
merit, and the King (hall provide remedy > whereby it feemetk .: 
manifeft, that hitherto no Law or cutlom was made againft 
any for default of arms, but onif fuch as held by that Tenure: 
and therefore they had a (hrft to caufe them to fwcar to maintain . 
arms, and fo might proceed upon defaults, as in cafe of perjury* 
and that the Parliament was tUU loth to Get any certain rule for 
penalty, and abfolutely declined it, and left it under a general 
per hula incumbents ^ which it's likely, men would rather cfchew*- 
by obedience, than adventure upon out of a daring fpirit, un* 
lefs their. cafe was very clear , within the mercy of common 
reafon *,?nd therefore fuch cafes were left to fpecial order of the 
Parliament, rather than they would deliver fuch a rod asdeter* 
minijng power was, over into any uncertain hand whatever. It 
is very true, that by the opinion of fome, this alfo hath been 
controverted, as Sf all the executive power had been turned 
out of the Parliaments order, into the directory d( Edward the 
ikft, which thing reacheth far \ for then in order thereunto, the 
whole Mil itia of the Kingdom muft have been under his fafe 
command ar.d whether it ever enttcd into the conceit of that 
King 1 know not, hut fomcwhat like tbercunto , is hot ob* 
icuTtJy urged to wnwifoandfuggeft fach a kfad 4t£ notion, 
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and fo derive it unto his fucceflbrs upon the words of a Statute 
dedefenfwne portandi Irmarum , the r^ngltfh wheTeof I (hall 
render out of the French as followed: 

Itbelon£CtbtQUjCvti.Kdw.i.)a>t4 from m by pur Royal 
Seignory to defend fore* of Arms x and all other fact again\\ our 
peace at all times that we Jhall pleafe^ and to Jrnnifh according to 
the Laws and ufages of this Rea/m, fkcb as Jhall oppofe, and to 
tbisjbey ( viz. Lords and Commons.)^ bound us to aid as tfair 
gQodLord.alwaywhenn^lhallbe.^ -^ > ', , .> 

: ..... » i i . . .. ■ .: \ 

Two things are concurrent with this, which is the body of 
the Statute (if fuch it bei) the one is the prcface^or the occafion: 
and thefecondis, the conclwlion upon the whole body of the 
faqne. The preface firft fets down the inferiptiop or direction 
of the Law. i not to the people but to the Juljices.of his bench, 
and fa it's in nature of a Writ or Declaration Cent unto his 

Judges. Then it fets down the occafion, which was a debate 
et ween Edrr. i. and his Lords with a Treaty, which was had 
before certain per fons deputed thereto i .and it was accorded, 
that at the next parliament, Order Quail be take* by common 
confentof thcKjng, the Prelates, Earls aadBaronfe, that in 
all Parliamcnts,freaties, and other aflerablies whkh (hall be had 
in the Kingdom of England for ever after* all men (hall come 
thereto without force,and without Arms, well and peaceably > 
and thence it recites, that tbe faid meeting at Parliament was 
had, and that there . the. Prelates, EatK Barons t . and Cpmo- 
nalty being aflembled to adyifewpon this matter; Hums mm 
dit, faith one copy , and nonte'tons dit , fairh another copy » 
fo as whether this was the Dectaiatioft of the Ring unto the 
Parliament, or of the Parliament to the King, is one doubt, 
and , a 4 principaj#0eit; is fri fuch a tiafe4$ tbw- ' Then the con- 
clusion of aU:i$;;th'ai the King commandetb thefe things (hall 
be read befo*e the c Juftices in the bejaclm, and there enrolled \ 
and this is dated tbe.^Q^* of Ottohtr'm thefeveflth year of his 
Reign, which was, y^w. 1-275^, So as it it wexcihe: Declaration 
Jke King,»tr^iitifr^lktiTas i£ it were nojt^viciy well accept- 
ed oi the Ear liaroeni & and therefore sht Kins tendd nhave i* 
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reft upon record in nature of a claim or proteftando , for faving^ 
the prerogative of the Crown. But if it were the Declaration 
of the Parliament, the King held it fo precious a flower , that 
fearing H {hould fade, fet it in a private Garden of his own, that 
it might be more carefully nurfed againft the blaft of time, as 
if the Parliament had not aiTented thereto , or (if they did J 
meaned not to hold it forth fo the world for future times to be 
aconftant rule, but only by way of concefiion, to- cafe them- 
felves of the prefent difficulty , in making a Law againft wear- 
ing of Armour in ordinary civil affairs, and fo referred it to the 
King's care to provide againft emergent breach of the peace, 
as an expedient for the prefent inconveniences in affairs. And 
it will well fuit with the poftureof affairs then in courfe , for 
the Welfh Wars- were now intermitted , and a quiet of three 
years enfued \ in-themidftof which, Soldiers having liberty 
to do nothing (and that is next to naught) but recreate them- 
felves, ufed their wonted guifc, as if they were not drelTed that 
day that they were not armed i nor fit for counfel, unlefs fas 
their Aneeftors ) with weapons in their hands, nor worthy of 
the r>refenc£ of a King under other notion, than as a General 1 
in the field, and- themfelves as Commanders that are never 
d-Us-mode , but when all in Iron and Steel. I fay to make a 
Law-that muft fuddenly bind men from riding, or being arm- 
ed, when no man thought himfelf fafe other wife, was in effect 
to expofe their bare ncck^ to the next turn of the- Sword of a 
King, that they did not over- much truft, and the lefs in regard 
he trufted not them. I do not wonder therefore if the Par- 
liament liked not the work, but left it to the King to provide 
for the keeping-off breaches of the peace, and promifed their 
alliftance therein. 

Laftly,fuppoGngall that is or can be fuppofed, viz. that the 
Parliament had given up the power of the Militia unto Edrv, 
the tirft, yet it was not to all intents, nor did it continue* for 
befides the Statute of Tornaments, which (heweth plainly that 
the ordering of Armour, was in the power of the Parliament; 
and which in all probabiltv was made after that Law laft be- 
foie- mentioned) th<* r at Wi*tonmide after this Law 
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nigh fix years fpace,ordereth the ufe of the Trained bands in 
maintaining thcpeace,and refcrveth the penalties to themfelves 
for any default committed againft the faid ad*. And therefore 
notwithstanding 'any thing, that yet appeareth to me out of 
any Law or Hittory, the chief moderatorihip of War and peace* 
within the Realm of England, refteth hitherto upon the Par- 
liament next unto God, and in#the King no otherwrfe, than in 
order to the publick, therule Whereof can be determined by no 
other Judge, than that which can be intended to have no other 
refpec't than the publick good i and which is the abridgement 
of the large volume of the Kingdom. 



s , * ■ 

A fummary Conclufion. , 

A* Nd thus have I brought the (hape of Englifti Govern- 
l\ ment Crude as it is) from the tirft orT-fpring of the Sa- 
Jl jL xons,through the rough waves of the Danifh tempefts, 
the rocks of Norman invafion , and of theQuick-fandsof Ar- 
bitrary government under Popes and Kings to the Haven i 
much defaced it is I confefs, by the rage of time, and yet re- 
tained the original likenefs in proportion. 

Kings firft ( about the Norman times J joyning with the 
Lords for their joynt in tereft above the ordinary pitch, had 
mounted each other too high to be Lords over Free-meniThcn 
by flattering of the Free- men into their defigns, hovered above 
them all y but not being able to maintain their pitch fo long as 
the Lords held together, ftooped for a party amongft them, 
and foon obtained their defire. For fome Lords ("more ambi* 
tious than others s and they again more popular than them ) 
feck feveral interefts :< And thus Kings (• aided by their party 
to a Supremacy which they were never born to> and *it by 
them into a preheminence above their Peers , which neither 
Law nor Cuftom ever gave them ) are of Moderators in the 
Council of Lords, become Moderators of thofe ■ Councils* 

and 
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and fo they obtained all that the Lords had, but no more. For 
though both they, and the Lords abufed their power over tbe 
Free- men by extortion and oppreflion as Lords over Tenants* 
yet could they never prevail over tfaem as free born fubje&s to 
gain their confent to give their right , or the Law up to the 
King's beck i but ftiN that remained arbiter both of King and 
people, and the Parliament Supreme expounder and ]udge,bQth 
of it and them. Other argument hereof there will be little 
need,befides what hath formerly appeared, than what we rind 
... in Brafton, who wrote in the time of Henry the third , to this 
' ' 'erfedr: God is fuperiour to the King,and\tbe Law by which he is 
*' ' made King, and his Cdurt , viz. the Earls and Barons : Earls 
( according to their name Comites>rr the King's officiates, and he 
that hath an affociate hath a mafier \ and therefore if the King be 
unbridled (or which is all one) without Law, they ought to bridle 
him, unlejs they will be unbridled as tbe King, and then the Com- 
mons may cry, Lo Jefus,dcc, This was the judgement of that 
famous Lawyer of the State of an EngHlh King, in Henry the 
third's time, 1 (hall add hereto a concurrent tcftimony of a 
JItror, Jufi. Lawyer alfo in Edward the firft's time. Although (faith he) the 
P- 9- King ought to have no equal in the Land: yet becaufe the King 

nor his Commijjioners (in cafe where tbe King intrench$tb upon 
the right of any ef his Subjeft/) can be both Judge and ParJy\ the 
King by right ought to have companions, to bear and determine in 
Parliament, all Writs and plaints of wrongs done by the K'tng^thc 
Queen, or their Children, and of thofe wrongs efpecially^ whereof 
otherwife common right cannot be had. Nor is this the opinion 
Hdw. t. only of Lawyers, but it is the Law it felf unto which the Royal 
affent was added, and the fame fealcd with an Oath in the fo» 
lemn ftipulation made by Kings at their Coronation, with the 
people thenprefent in the name of the whole body: the fum 
tfemmft Par* whereof is wont to be propounded to the King in this manner, 
liamcnt. no- though in a different Language. 

IX/i £41. 1 •* Will yon grant and k$tp> and by your Oath confirm 
to the people of England, the Laws and Cujioms to them 
granted by the ancient Kings oj 'England, your righteous 

and 
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W gttty predecejjors : and ejpecially to the Clergy 
mid people, hy the glorious King St. Edward your pre- 
dtccffor? 

The Kings anfwer : I do thtrn grant 

and promife. 

2. WiS you beep to God and the church, and the Cletr 
gy^andthe People^ peace and concord fin cere ly accord'* 
ing to your power? 

Tie Kings anfwer : I will do it. 

3. Do you grant to hold and \eef the Lam and right* 
* ful CuftontSs which the Commonalty of your Realm fhall 

have chojen^ and to maintain and enforce them to the 
honour of God after your power t 

The King' 7 Anfmr : I this do grant 
and promife. 

/ ' » t •" * • >ft 'M > 

•• ■ • 

In few words, the Ring promifed to keep the Laws already 
made, the peace of his Kingdom, and the Laws to be agreed 
ttpon by the Commonalty : the famcin rubftance with that of 
Hiwy the firft , William the Conquciouri the Danith and 
Saxon Rings formerly hid, and in the foregoing difcourfe ob- 
served : And thus is he led to the Throne in a Chain of Gold, 
a ferious memorial of the King's duty as he is a Man,and a glo- 
rious ornament to him as a King. If then the King be under * 
the Law in cafe of direction, as by Stipulation he is bound , if 
he be hkewife under the Law in cafe of tranfgreffion to be 
judged by his Comhti^ or Peers; Hitherto certainly an En^- 
lifti King is but ftimus hner omnes y and not fitpra-tvtnm and if 
at any time he skipped higher, he afterwards fell lower for it 
was the lot ef tbefc times to have Lprds that were bent to 
work the people to regard their own liberties, in which the 
Lords had frtft wrapped up their own claims. Thus comes 
thccounfeJs of tuch^sihave been notoriooflfcxoibttant to be. 
fcanned j and to bring thefe into frame, all run out of frame; 
the Barons Wars wife, and thrive- according as interefts do 
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concenter more or lefs i the tflue is J ike that of a drawn battels 
wherein he that continueth laft in the Field, is glad to be gone 
away, and fo the Title is left to be tryed upon the next ad- 
vantage that (hall arife. 

Yet had Kings gotten one ftep forwards to their defign, 
which was, that they now had to deal with a divided Baron- 
age. It was the birth of ambition, and it was rtourifhed by the 
fame milk > for thofc that fide with the King are become Mag- 
nificoes next to the King's perfon , and the fole managers of 
all the great affairs of State, concurrent with their own defigns 
under- board. But the other Lords are in account rural, (land- 
ing further off, and looking on at a diftance, are laid away as 
iuperfluous: and as they themfclves are out of the game of . 
great men, fogrow they mindlefs of their intereft in the great 
affairs, yet of thefe there is diverfity, for fome fport themtelves 
in their condition i others obferve the irregular motions , of 
thofe above, and watch their own time. 

This was the firft advance of that fociety, which was after- 
Wards called the Privy-Council i being a company of choice 
men according to the King's bent, unto whom thcconOderati- 
on of all the weighty affairs of the Kingdom is committed* but' 
nothing can be concluded without the King's fiat y which regu- 
larly (hould follow upon the premifles, according to the major 
vote « but more ordinarily fuiteth with that, which beft fuitcth 
with his pleafure. And now are Parliaments looked on as fa- 
tal, or at the belt, but as heavy dull debates, and inconvenient 
both for fpeed and fecrecy which indeed are advantages for 
weak and unwarrantable couhfols,but fuch as are well ground- 
ed upon truth, and ftreogth of realon of State care nor to be- 
Jiold the cleared noon- day, and prevail neither by fpeed nor fe- 
crecy, but by the power of uncontrolled Reafon, fetcht from 
truth it felf. Thcgrand Council of Lords alfo are now no lefs 
burtheniome: For though they were notable to prevail againft 
the private defigns of an arbitrary Supremacy , yet do they 
hinder the progrefe , tell tales to the people, and blot the names 
of thofe that are of that afptring humour *, which once done, 
like that of Sififbuj they have no other end of their labour than 
their toil. Thus 
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Thus perilled that ancient and rightly honourable Grand' 
Council of Lords, having firft laidafidc the publick, then loft 
unity, and laftly themfelves \ befides the extreme danger of 
the whole body. For the fence of State once contracted info a 
Privy- Council, is foon contracted into a Cabinet-Council, and 
laft of all into a Favourite or two , which many times brings 
damage to the publick,and both themfelves and Kings into ex- 
treme j>r£cipices\ partly for want of maturity, but principally 
through the providence of God oyer- ruling irregular courfes, 
to the hurt of fuch as walk in them. 

Nor were the Clergy idle in this buftle of affairs, although 
hot very well employed i for it is not to be imagined but that 
thefe private prizes plaid between the Lords, Commons and 
King, laid each other open to the aim of a foraign preten- 
tion, whilft they lay at their clofe guard one againft another ; 
and this made an Ecclefiaftical power to grow upon the Civil, 
like the Ivy upon the Oak/rom being fervants to friends , and 
thence Lords of Lords, and Kings of Kings : By the firft put- ' 
ting forth, it might feem to be a Spiritual Kingdom, but in 
the blolTom, which now is come to fome luftre, it's evident to 
be nothing but aTempOral Monarchy over the confidences *cf 
men > and fo like Cuckows,laying their Eggs in nefts that are 
none of their own, they have their brood brought up at the 
publick charge. Nevertheleft, this their Monarchy was as 
yet beyond their reach > it was Prelacy that they laboured for, 
pretending to the Pope's ufe i but in order to themfelves. The 
cripple efpyed their halting, and made them foon* tread after 
his pace > he is content they mould be Prelates , without mea- 
fure, within their feveral Dioceftes and Provinces , fo as he . 
may be the fole ?r&latifpmo beyond all comparifon *, and un- 
douDtedly thus had been before thefe times deftroyed the very 
principles of the Church-government of this Kingdom , but 
that two things prejudiced the work : the one, that the Pa- 
palty was a Foraign power, and the other, that as yet the Pope 
wns entangled with the power of Councils, if he did not ftoop- 
thereunto. The firft of thefe two, was the moft deadly Herb 
in the Pottage, and made it fo unfavoury, that it could never 
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bedigcfted in this Kingdom : For Kings looking upon this as 
an intrcnchmcnt upon their prerogative, and the people alfo as 
an intrcnchment upon their liberties, both dfrbne of them were 
ever upon the guard, to keep out that which was without, and 
would be ruled neither by Law nor Counfel. And therefore 
though both Kings and peopk,yieIded much unto the importu- 
nity of thefc men, and gave them many privileges whereby they 
became great yet was their greatnefs dependent upon the 
Law of the Land and vote of Parliament \ and though they 
had the more power, they neverthelefs were not one jot the 
more ablblute, but it ill the Law kept above their top \ I deny 
not, but they in their practice exceeded the rule often ,and lifted 
themfelves above their rank > yet it is as well to be granted, 
that they could never make, Law to bind the Church* mcn,much 
lefs the Laity, but by conjunction of the grand Councils , both 
for Church and Common- wealth-affairs » nor could they exe- 
cute any Law in cafe that concerned the liberty or propriety 
of cither, but in a Synodical way, or as deputed by the Parlia- 
ment in that manner. And therefore I mult conclude, that in 
thefe times whereof we treat, the principles of Church- go- 
vernment, fo far as warranted by Law , were in their nature 
Presbyteriah that is, both in making Laws and executing them> 
Bifhops and Arch-BHhops were never trufted with the fole ad- 
miniftration of them, but in and by confent of Synods, in which 
the Clergy and Laity ought to have their joynt vote i and all 
power more or contrary hereto, was at the beft an ufurpation 
coloured by practice, which was eafily attained , where there 
was a perpetual moderatorfhip retting in the Biflhop, and over 
all the Pope the King, Lords and Commons in the mean while 
being buried in purfuit of feveral interefts elfe where. 

To make all lemblable,the Free-men met with the ki influ- 
ence of thefe diftempers, as well from the King and Lords , as 
' the Clergy. Kings to fave their own flake from the Pope, re- 
mitted of that protection which they owed to their Subjects, 
, and let in upon them a flood of opprcllions and extortions from 
the Romilh and Englith Clergy,, and fo like a little (hip caft out 
a barrel fc* the VV hale to perufe, till it gets away : but this 
" . • , - changed 
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changed no right. The Loich by thtir parties fluttered them 
afunder,and dilmembred their body by inteiiine broils. The 
Clergy more craftily making tome of them free Denifons of 
the Roman See, and taking mem into their prote&ion, whilft 
others of the Free- men at a diltance, were expofed as a prey to 
the continual aiTaults of thofe devouring times : all thefe con- 
fpired together, to deface and deitroy that ancient and goodly 
bond of Brotherhood, the Law of Decenncrs, by which the 
Free- men, formerly holden together like Cement in a firorg 
wall, are now left like a heap ot loofe liones, or fo many ilnglc 
men fcarcely efcaping with their skin of liberties, and thole in- 
vaded by many projects and (hifts in government of State-af- 
fairs. So mud 1 leave them until fome happy hand (hall work 
their repair, both for time and manner , as it (hall pleafe.r&rf* 
great and wife tdajler-bmlder of the World. 
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